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1 13. The Committee regrets the general paucity of information regarding the
implementation of the Convention in relation to the enjoyment of all human rights by
the indigenous peoples of Nepal. The Committee is also concerned over allegations
of forced relocation and violations of the right of the indigenous peoples to own,
develop, control and use their traditional homelands and resources in the name of
wildlife preservation.

The Committee recommends that the State party take stricter measures to
combat discrimination against indigenous peoples, in line with its general
recommendation XXIII on the right of indigenous peoples. It requests the State party
to include in its next report information on actions taken, especially on its efforts to
reconcile indigenous peoples’ land rights with the preservation of wildlife. It further
invites the State party to consider acceding to ILO Convention No. 169.
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SUMMARY IN ENGLISH

Racial and Ethnic Discrimination in Nepal:
Rectifying historical wrongs in the new constitution

This book explores the human rights situation of marginalized communities
in Nepal as the nation embarks on a new Constitution. It shows how Nepal’'s
future depends on a fair resolution of long-standing issues that affect not
only these communities directly, but the nation more generally. Prepared
to coincide with the 2004 visit to Nepal of Francisco Jose Calitzay, chair of
the U.N. Committee on the Elimination of Racial Discrimination, the report
focuses on indigenous peoples, Madhesis, Dalits and Muslims. It provides
analysis and insight to help policy makers and others, both within Nepal
and internationally, to make sense of complicated issues and determine
new ways of providing prosperity, justice and stability for all of Nepal’'s
diverse peoples. This brief English summary provides an overview. The
authors would welcome the opportunity to discuss the full report with anyone
interested in it.

Indigenous peoples (IPs) in Nepal have faced discrimination and
marginalization for many years, through both official policies and a wide
range of unofficial practices. The country has 59 communities that are
officially recognized as indigenous nationalities. According to its 2011
census, these groups comprise 35.8 percent — or much more than a third
— of the total national population of 26,494,504.

In 2001, Nepal's national government formed a National Foundation for
the Development of Indigenous Nationalities (NFDIN) to deal with indigenous
issues. The NFDIN Act of 2002 defines IPs as follows:

"Indigenous nationalities" means a tribe or community as mentioned
in the schedule having its own mother language and traditional
rites and customs, distinct cultural identity, distinct social structure
and written or unwritten history.

It's useful to take a moment to recall the reasons why the government
established NFDIN, since most of these remain as relevant today as
when they were written more than a dozen years ago. NFDIN’s official
objectives and mandate follow immediately after this summary.
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In the years since NFDIN was established, IPs have consistently presented
their goals and demands to Nepal's government in a peaceful manner.
There have been several agreements among IPs and the state for ensuring
IP rights as policies were formed and the country’s new constitution was
written. Notable among these were the so-called 20-point and 9-point
agreements, to which the state agreed. These called for proportional
representation of IPs in the constitution-making process, an inclusive
electoral system and safeguards to ensure IP representation through 26
seats allocated for the nomination for those likely to be excluded from
the nomination and voting process.

In 2009, the CERD committee twice issued early warning letters (on March
13 and September 28) calling on the Constituent Assembly (CA) to ensure
IP rights in the new constitution and thereby avoid ethnic conflict.
Specifically, the committee called for the establishment of a Free, Prior
and Informed Consent (FPIC) mechanism in the CA and a separate
thematic committee to deal with IP issues. Neither the CA nor the ruling
political parties acted on the recommendations or seemed to take them
seriously.

Four years later, in April 2003, Nepal’'s Supreme Court issued a verdict
consistent with the CERD committee recommendations. The court
determined that amendments were necessary to the CA Elections Act
2064 BS, the Constituent Assembly Policy 2064 and the Constituent
Assembly policy 2065 to bring these into compliance with international
law, notably the ICERD and ILO Convention 169. In response, those
responsible for drafting the new constitution failed to obey the court’s
decision and reform the policies needed to address IP rights in the
constitution-making process.

A similar story unfolded when the Committee for Restructuring of the
State and Distribution of State Power of the first CA submitted its report,
which dealt with a variety of issues affecting IPs across the country, such
as ethnic identity and local economic viability. Once again, the major
political parties refused to accept the committee’s recommendations,
which were unanimous. The second CA also failed to make significant
progress in addressing these issues.
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The Madhesi community has emerged as the most visible face of discontent
within marginalized communities, even as other large groups share many
of its concerns about the continued lack of response from Nepal's political
parties, which remain dominated by ethnic groups that have held power
for centuries. Madhesi communities, which live in Nepal’s southern plain,
have faced ongoing structural discrimination. Following the 2006 Jana
andolan, or People’'s Movement, their parties became decisive political
actors, thereby influencing the decisions of the first CA. But this influence
diminished during CA-1l as Madhesi groups began competing with each
other and pursuing their own interests.

A fundamental issue for Madhesis is citizenship — the right to be treated
and engage politically like other Nepalis. Another is their demand that
state borders within Nepal be drawn in a manner that recognizes their
geographical identity in the southern plains, rather than dividing their
communities across many states where they are likely to remain in the
minority and never achieve a voice commensurate with their actual
numbers.

Other marginalized groups in Nepal also have specific concerns. For
example, the Dalits — who are the most vulnerable community in Nepal
— continue to face significant caste-based discrimination. Despite
comprising more than 13 percent of Nepal's population, they fall into the
lowest rung of the caste hierarchy and are regarded by many as impure.

The Muluki Ain of 1853 institutionalized Nepal's caste system. It took
more than a century and a half until the Muluki Ain of 1963 ended official
caste-based discrimination, but with no penalties for those who continued
to practice it. Only after nearly three more decades passed did Nepal's
1990constitution establish such penalties, as did the 2007 interim
constitution. Legal and constitutional provisions now make it illegal to
discriminate against the Dalit, yet implementation of these provisions
remains very weak.

For Nepal’'s Muslim community, a big issue is religious discrimination
and marginalization within state mechanisms. Muslims are a significant
religious minority in Nepal, comprising 4.4 percent of the national
population. They can be found across the country, especially in Rautahat,
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Kapilvastu, Banke, Bara, Parsa, Nawalparasi and Sunsari. Many are poor,
with 41.3 percent falling under the national poverty line.

There were 17 Muslim members in each of the first two CAs, and there
are currently a small number of Muslims in leadership roles with the
major political parties: two central committee members in the Nepali
Congress, three in CPN (UML) and one in the UCPN (Maoist).

Then there are the concerns of Gurungs, Magars, Limbus, Rais other
indigenous peoples who comprise much of Nepal's population yet continue
to enjoy far less influence than their neighbors from traditionally powerful
groups.

These specific concerns are important, as Nepal was reminded in October
2015 as Madhesi unrest led to national shortages of petrol, yet the groups
discussed in this report all share a fundamental concern: At a moment of
historic national change, embodied by a new constitution, they remain
excluded from the mainstream of Nepal’s political life. This report explains
what is happening, why it matters and what might be done to change it,
for the good of all of Nepal.

The official objectives of NFDIN’s National Foundation for the Development
of Indigenous Nationalities:

To make overall development of the indigenous nationalities by formulating
and implementing the programmes relating to the social, educational and
cultural development of indigenous nationalities,

To preserve and promote the language, script, culture, arts, history of the
indigenous nationalities,

To preserve and promote the traditional knowledge, skill, technology and
special knowledge of the indigenous nationalities and to provide assistance
in its vocational use,

To cause the indigenous nationalities to be participated in the mainstream
of overall national development of the country by maintaining a good relation,
goodwill, and harmony between different indigenous nationalities, caste,
tribe and communities,
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To provide assistance in building on equitable society by making social,
economic, religious and cultural development and upliftment of indigenous
nationalities

Art 6 of the Act defines the functions, duties and powers of the foundation,
as follows:

To attain the objectives under Section 5, the functions, duties and powers
of the foundation shall be as follows:

To formulate, implement or cause to be implemented the programme
necessary for promotion and preservation of the language, script, literature,
history, arts, culture, traditional skills and technology of the indigenous
nationalities,

To study and research the language, script, literature, history, arts, tradition
and culture of indigenous nationalities and develop such language, script,
history, arts, literature and tradition,

Subject to the prevailing law to protect r cause to be protected as
prescribed the technology, skill and special knowledge that have been
traditionally practiced by indigenous nationalities as intellectual property
rights of the concerned indigenous nationalities,

To publish the history and literature of the indigenous nationalities,

With the assistance of other bodies concerned with language, literature,
to prepare and publish or cause to be published the dictionary of the
language of indigenous nationalities,

To establish archives and museum that give identity of the language,
culture, history, tradition of the indigenous nationalities

To establish a school that teaches the language of the indigenous
nationalities at least up to primary level,

With the approval of the Government of Nepal, to allow a foreign scholar
who wants to study, research the language, culture, history, literature,
arts, tradition, technology to make study or research being affiliated with
the foundation,
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To collect and manage information pertaining to indigenous nationalities,

To conduct or cause to be conducted special programmes to enhance
economic and social status of the poor and backward group out of the
indigenous nationalities

To establish relation with the foreign or international associations having
similar objectives and to exchange cooperation with them

To provide consultancy service on indigenous nationalities

To make arrangements for broadcasting notice, news and miscellaneous
programmes in the mother language of indigenous nationalities,

To prepare list of the wealthy and poor indigenous nationalities having
regard to the social, economic and cultural differences, varieties and
discrepancies existing between indigenous nationalities

To do or case to be done other necessary matters relating to indigenous
nationalities to attain the objectives of the foundations
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