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g5 | faeredT qUH drad dfewTd weT " A9
foamera F o¥i1 &9 Taw | fasreAr qusr arq et
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HTHTST, ATTHTHT f1eTr T denfd
Egeell ARt it

A AT~ -dHTS

featfes TewfH

ATT AEH AHA FFIET 7 | F9 I T9 GH@ A qi
AT 2T | AT HERIqhT aTees 9fT 1 | TIaT HIITHT Ut
A T GRAATATS bl AT a2y T Faed | AdTerAr
Y AT AMfArg | JESIeRdT SaTerehT {9 et B | a¥
TYTAHT ASTAN AR TehIeh0Th ATSHT Teh ATHT, Tk &gH T Ueh
FER(TRT faepre AT | “TZaT 99T, T3aT Y JIord=aT @RI
@ AT AMEHTAT At T | 79 Frare TurerqT Uk qifes
7 U Fiew(qe i BET 9 I8 g | a4 % yET
=IfEeT | 7 Hifqer 9T Ffqepr 9T T FLh{qars qrT gy
T % ATT, FER(d, THIAT ATfadTs @ HH T7 |

fa. & qz00 AT qaTHIE fasTaals 9% TUHT AEHA J0§R-
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0%3 HT AU TTIAT AUH(S A FAT | ST AAATR AT b
UfqeTae TRAAMars avel JaTadl A= Aiaem, 053
o I FHAATRT FELAT TAT | TUTAh FGemd, 09
F AR 95 A 9 FEArs AR fedr | adAe Aqare
T Mfqer wrawar ot war g 1 fageaa: qoe
AETTTF TAT TEATERIqH ANTHT 9T Tehl @ T dgHIE
e Qi SEPRHT AT T | AIABT GG 093
T ATTUHT -

“TITAHT FEETT T I ATl GHaTIATS AT
arr, fafn, defa, afesfas @war @ geEre
T T GREAT TH & g8 |7 aRT 3R(3)

T ATTR(d SIARTd &4F | YUSETER MEHwaT e |ro
TP SeTAT AT BT ThRT G | IARTE I
qTATAT o Arar o i feftrdr Fere] a1 9%y Argadr
& IS 3 & faA feaweEar a9’ 9 Wa e | a9
YATHT AU B

ZSAT ATI=AT T S &7 dfq ATH |ToT T

T A [AFIAMAART ATl RIS fafn qerT
Taol AR (qdEehr Aiqer oy Wbl foar | J9uts,
YO TUGEH TY Fqel UIFIRTH] &Y R0 bl g, | AT
AT AT quate sAfearar fafrar ArqraTn e @ 9T
g8 AT | TS, AITHATITH] ARGUHT RIS ARTATHT I
& TR G ST RAT | Gieg AT ATTHATITRT TANTAT 9

69 TR AL, 063, gRT LI()(9) |
70 faver FEar (0%%) fawg 9 T Aifecasd A 9iewT Fewrst
AT ATHTT TAT-FIASI |




QoY @ ¥HA AleH-ATHIE
AT FREE, &8 ATfq HRATeT AT 171

AT AR RIS MGG TP HA T I3
FIA T IATAA [ALATIAT FIAHT G ATGATI e ATHTST
I GG FbAd | TTAH] Hqard 2008, 209y, R09% T
0% o HIAHNTATS AHIAATH ghaTe (98 TRUH T |
FaaraaT § wifte EEATR! AfrER THUatE AT EE
ATHITAE =TT IS %2 T | TG AITATHEE L0 THehT
ATAT FTAGUSHT AT 0%3 T ATYF =1 e qar
FATAHT  IMCA | AIGATYIEE  ATHISS  =TIR AT
feR FOWRd 2, Afeve | TehTeid TRPREH hel Fiaagdm

STEX X 9T AT A ThT fGu |
FAYIH AU ATRTSAR! HfaaTd, R0%0 F qYE agHIE

~

TAIHTAT T ATGATITHT qamerd F=med T 912+ g afq gard
T FT 172 % A7 aRTEwd! FTATAITR] AT ARHRA 19
FTAATSTAT TAT FTAHT TAR T bl | I ST PTEeATeh]
FATSTRca T AT AT A Gh1d ATART F=AT T THA ATHT
gfqeae =7 040 AT IRTAT | O TFATE AN ARTA | J

71 Fq FeAT T 9 (00%) i fapreran snfeardt, sonfa: we
HET, AT T HFERE® (TGl ATSTAT 04%-0%% HT FHTAAHT wATHT
AT TR FTSHTEST FAG (aFE ATTT Feg T AHA Tl
dTHTS (R00%) TUTAHT TTIEEH e, Faar feafa ¥ qmr faerg
FSTAT, FTSHTST: ATTATHT AT FHIT |

72 AU ATGRTSAFT WA 0% HT AT TRl F qrEdre faar-
IRT §(9) FAANRI  [ATTHT AT TS TITeAhT ITSIATT & | ATl
TFNT FBTHFTSIHT AT G | aRT 9(R) TR AT arr
HITHTITRT ®THT (e G ATITE AUTAHT AMCCT AT g4 | T
95(q) AT ARRTSAHT THETE T e THETIATS AT ATeT, fof
T HER(AHT AT T T T ATHR g8 | aRT 95(4(R) TAF
JHIIA ATAANABTATS TATHE TEHFA AT ATTATIAT forer ooy
T o qEred T 9, |
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T ARl ATETIET AeearHr Med AT Jurerare Aty
HATUTEEAT FHER TR T a7 TS diafde giqasd,
3040 ¥ THEAR ATRART GATSTHAHT TS AT ATITHT
grataed  Rrerm gfqees, 0wy qar wAT | A1 gliqeade
RTAATET GTPR ASAT AITAATE bel AOAT FHTER
TRl ¥ ST [debrd Frsare Ufeagd [audsl &A1 del
THE HITHTITHT ST I&ded AR T AR T 93T |

T KA AT AR GA-UfTREaE  SaEdted
ATTATITT HiadT T AGEEAT TR AT FaT 173 ATTreedt
AT TTEAT AT Aled THTeTH T TFRTATS HIEH HIeral
ITFAIT Uy g ARUH AT T IUEAdld arged
Frrérept @rerrerar af qesiitad TR | g af 39 1 a9
T ATfEardr A IeAT AT GIASA  (ATASAT) U
04 AN & e Ted ATEATdT STASIA faehrd Freae
AT ¥ bel TAAT TAT FRITH Tl 57, |

T AATIHT BISHTST AT TaTl T TSRS AT eTehT
T g fSrear fara afafaer Jfaet amameT wHEST IRET
THTHT ATod AGTATA Uk ATMUR! 4T | FaTed AGTATRT
Ferufaran eifauar @74 -

HISHTS] ARATABTAT HATTBIeh HTUTHT ETHT AT
ATYTATS FAT AR AVRITART ¥ Tofearr faepra
Tfafq erurer #fecdt AroTeTs 9fF HrEETSET T

73 AT AR FAT-H(ASTASE THITT G Hlaal Fraeprar (i
ATTHT (AT FATell ATATEHET T FATAT GTABTHT AT @ T
qTITHT IaTd Aied THRTd SUHT qrevg | 749 T4 fafqes somesr
qraTfad TSl Hiaar e AT ATITeHT Hiadres afd Feh1fiTa T
foram

74 3T RTETeRTdr o ([04R) WIieE ATER FeEedT HETHT e
YITAdHT U AHFAHR [URa’, AHgAteR gl g9
HETATHT hadTe®ad! fTufl (94-939) |




Q0% @ ¥HA TIH-AHIE
TS 9T TRl AU Siqarer arr &) &

GiTRd TUH IATH] AIMFRT T2 gH 28 |

haer fafg 04%/3/95/3

TG ITMEHTAHE HATA 083 TFH IRGAATIEEATE HIJHTITRT
TART (& FHT al>=d TR AT AT ATIRRD E
TR FT | e fa9e ST @90 | 99 At [aeeaed
TRV, qEAAT ¥ [APIIHT B FTI AT TR qTEaT | 7
JIT F=9R A § q9R wT | 0¥ afg aror, e, =R T
LRI ATCHT FEl FA TUDT Sigve, | AT Fe AT-SATHT &HT
qUHT HRICH FTF AT &4 | gy Aifq f7aw famr 7 a9
EeATeH ATAT AUHT H1Y & |

I9 Aq@HT HAQ: HIGATIT, ArqAmrET Rren ¥ dwpta T
Asiter fauged q9Ee g | TOE [Augel aREals
TEATH, ARIMET #H ASAR Werard 7. 988 (Werard
9§%) T AfGATET ST FFwdl Fgch ALHUT AuTae,
0009 & TP AL, AATATIE [€ATqehr THET, FTawTT Her

o

JAT FATAEE AT AT AT TEATSTHT Fesld TEH B |

ATTART GrIHAT AT GUgEh! 2fua T Agfrerm®
TTETRT FTAAT &TTHT SraRiegd Fedl TFhIATesedl Soef 2T

B | TAAH JAGT TF FAA AT UT HAAET 7
T@ITHT AATAHR] FEAT J=iad U HAT @ A g
AT AATAR] Gl TAAT T | TH GRAT Fqreed Jiqagan
SR 9T e B | JRTETR] ATHT JTe Fedl U 0% gRT
2(q) BT FT AT HTA A8 AN g A THFAT Afaua! 3

TG ATHIGH, AW, TEla a1 qudT 9%
I AT AT AY GIET T AT B Aol
AT ARURT BEHF T BT TH B8, T
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T AT Fiegehl Faed] AId FIA %8 AN
&S !
TATA  AfaRTSART AT, 2083 FHI AT MU ofidE
HTIAH! GRT 33(S) |1 AT T AUH[ FeRIMed Fedl
TERTATHT GHATTHT BATETT T AMUH & | T HRIA
A add aaH AT (R0%% /SY-R0%%/89) o T
ITaeTTe® THTEHRI G a1 T Ifqagdr See WH - ¢
WWW A9Tefel ATHIQT Tk (‘M\'h W
JAT ARG I JTAeAEE THTERR] EGHT AN TR
g qEd A qERTY AU Gl WETHEs quTe
FAA AXE AN] ASHDH! @ T AT TATAHR STl AT T
qiqagar 9iq ey =T Tl B |

FRIMET FTAGEHT AT

Tl A A=RIe qH FMSAH! Her™drg 7. 95 T
ATTEATAT ATTPR FFed] FITh ALAGUT HHUTITT 3009
s BRTH 3 |

ATSUAST HeTaled 9§%, HT AITHET ARG H FSTH]
HETdie . 9% ST 935% AT TR qUHT for | Heraterarg
S 005 FFHHAT AT @A (GadT % A ATHIEHA
TeEdE B 17 a9 "erditgdl W OATS dwaRited HH
FUSAHT W 7. 958 ATCardr q9r Aol e

75 T AT ARARE AT (0% /§4-R0%%/§9), T 39 |

76 ARINET STH ASAH] ANGATH AT FFATead HETEwd]
7. 48R @S ATHET T AAFEEHT 79 (1%%,0), HFTH (1220),
aﬁaﬁam q2R1), AR (4229), Wﬁw 4223),

\

(AR%3), (QRRY), Bl g (1]%4%), (Q]R%), TATTHTHT
(98R%), TEXATUE (93%5) ,ﬁmﬁ ‘RQ:, THEET (1345), Asitredr
(R000), FAA (003), SITAHT (ROOR), FUATA (0OY), T
(

2000) T FATAT RUfeeAs®s dAF AFSTAT (R009) TEH F |
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Terala 925 &1 | T9& #Usir A3 International Labour
Organization Convention No 169, Indigenous and Tribal
Peoples Convetion, 1989 &T |

TE HETAf=T 9§% ATg IR IRE 30009 AT AR R0%¥ AT
ATE Y T FATehl FARAMIR-Haaed FATAET T f92T |
JHATE I THRA ¥ LFR 000 FT & FRifead {7
TSATS AT ETHT AABRT (GUHT a7 | AT
fauept S U avafy A1 wETAid AN g9 wrEadTd ' TEere
Q¥ YEHER 005 (084, W& R) 3@ AT Herdi=a TIrerH
AN AURT T | TII AT TH HETATeh] TeRTT TAbT 3 T
freramRr afruasr & |

T9 HETaleIdl gRT RG(R) T I(3) AT AIEEed awd
T | ORT R5(3) o ATTATITEEHT [qeb1d TAT ARATAATS FET
JAT FHEGT T AT TRH G A g7 RS() o ATTATT
FTASTARTHT T ATITHT TAT TGS SUTTET R TTATTT
T e TH B | &

gRT Rc.3 AfEaATdl FHAAHT HIGHTITEEH [aehTa
T AV WAV T gHEdd T grad Sgaedr
fqereTe |

gRT X5(R) HEET FHATIEE T AT aT J9Teh
F TIAT GIHT ATIMET T&TdT W T Fa@y Jred
T FEA T AT TR AN TAT IR

FTAFTT TS, |
AT a7 () o ATTATIEES] (qhT T ARATTATS A& T
rad T4 Itad aedr f{Harsd T arRT () o JIHTT ATITHT
TEAT YT TRISH AT SUTUE®  dae¥a— T Faed

77 ARG W GASAH! WeTald |, 98%, ORT Rc(3) AT HeTdw=
AR (@ a1 RIS TGN THAT TFL TAT IR FAfaer

e AlEATIg IR g I




Aurern snfearElt sfuee ;- A srEe, SR T sEEEE @ 99

TRTERT 3 | AT AT AITHIITRT A8 GRFRT SATETHT Gi
TET FeST WIe [QUH G | HAd: gRT () o ATfaardr
Rreror @7 AT YT SUTER AT g AT B |

ATTEATAT STASTAHT ATIFR FFAT FIch TCH R BT
AU FXPRA TG HUUTAHAT FEAERY T HATed JERE
T B, | AIAGATTR GEI=T fqeaeardy S Sied a9
IfT J9Te ARHRATS Aidh qara fqUal & | &7 fAfase T
B | A SGOTTAAT AT Gl g WETT g | ST
QIE=TAET (O Hd HEETET AR AT |

~

T qIT WA TS BT TH q9T FHEE, W T
FAfhEER! AT ATH TET ¥ fqaars HEH Tel ATFR 3 |
T T GRT 93(R) A ATgard TR Afpr qhafred
T ATNT IS AITHATITH] ATA18 T AT 7 AT
ST AT Mg 9fUR B | awT 93 A 9fques 3

gRT q3(q) ATEAThT AT FHTEEeh  ATH
i, W, Wifge TR, G940, @ JOrel a9t
aifecases qASiiad T, TART T qa7 ATE1 ZATers
FEATARYT T TAT THETT, T T ATheeed! AT
qH e T [qaTg BEE e e B |

o

gRT 93 () AT AGPR AT ATHT T A=A
THFT A ATEYAF ATAT WA AT AT B
SUATh HIAHSH A Y ATGardl TS
ASANAD, FAA JAT GMAAER  BRATEN A
FEHA T THFT TS T BT AAEA TAR AT
TIEe FATHNT ST AqATaT TG |

JUAGITA ATGATH] AT ATTFRATS 1S (TR G
A9 Heraled %% o Asgehl Yiqagdl aws | TeRTEH
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AIRT AT HETH %% TRIAHT HAA &1 AT JUAG TR
IRTE® ATRAR] HAATSTAT TR TH T FEAFHH AR T
TS AHF Fama faemr g | 999 A7 39 FaeTes
ATfEaTT TSR ATIHR ¥ [ThTeehr AT T5T, AXHR
T A FRHRATAT TETHT FARA a7 ATl T Aged o0
SIS &1 | ETeTeTs TRHT dehe SATTEaTT STATSTTieel SToeT
qfger fAamer 79 Faues |

ATt AT AAfT

AYTETRT AT

qIT FHSTIHT AT Eed, ALA F FEM B | JAATS
HHEl TEAAT EEAR T9es | [Ale q@rhl qeiAr
IEE. T Ul & g5 | WTUTITEAEE d AT AT i
AT g ATIAANEEH AT A FEpfqel Aqufrr &xeiy
g1 &1 9IRS | ATGardl SAsiiae&a! AT ATTHTT fF=R
HqiqeATcherl HIETH AT e, dfe=rel THE A1drR 99 al,
T FAA-[aATH! ISR a2, TER[qeT aTgs qiT ar 178
ATRBTHT [FATSTA TwdTd (R00%)T AHHT I TESH-

ETAGFART ATATHAAE &b Yo HUHl & 9 IOT

EXTS THehl ALE(T XS 21 ¥ TR 2T AeTehl

FHA A 9T @9 &1 ar v
T T AITHATIIRT WEcawIiy TebTeT ITs STHieah aqfeardy
TR J9 facaael HIqATT @ qE ATeART AT ST ST
- ‘T FATAT FTeAepT ATNT BTHIST AG9T F Fl (A7)
TN ST TS, X e T AToTehT ATHT &THIeT 8TH ST e
Tag I ° FIAR AT ATIT T ST AT, AT O T@iehl

78 HA ATA-ATHATE (R00%,) TUTAHT ATHTEEH! dfe=ars qawrd feafq
T AT faeprar AT |

79 Kiplangat Cheruiyot writes "It has been observed that 'a lost language
is a lost culture, a lost culture is invaluable knowledge lost.” and Darryl
Babe Wilson says “We must ,now the white [man's] language to survive in

this world. But we must know our language to survive forever”.
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ARTaTe’80 o TR W IATURT S | TR ATTHTITR!
A 3o weeT g |

TOATTHT 433 =T 8% AT Aifer=g 181 T R099 T STATorTes
TTETAT QR =T 8¢ ST SATThT FAT TehTRTT TR 3 | AT
ATE® qad: 909 IRaREH G- (1) HE-aH el () AR
(3) gIATEaT (¥) sgr-ufaaried T (4) AR | HIULT
AT B qRATIHT AT &7 AFATH T & Tebebl G |

TIThT IhT F&ATH ATITHT TATAHRT ATITEEATS Y ATl
STUTTAT T G- (§) T ATGTT TG a<hT ATkl STTOT (X))

() Uk @G 0 ATGEFH a<hT TUH! 91T (43)
(3) T EWIRGG § ATGIFT ah! TUH[ ATT (%)
(¥) Uk EIRERG 90 EARTTH FThT JUH! TTHT (33)
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The 'intangible cultural heritage' means
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102 |EHI A1, FeT, Alfecd, Saerd, FW, g9, I g g
[ a1 Ao TRFRTEH] FANE A | 7971 FET IEZHIT (045)
103 Hd T A9 GEIETATS HifqeH T AFaE a1 9T T qLIeT I
Al TRepT qT2 |




g anfearelt sifasre - Aifee sraean, TR T saEEE @ qwR

knowledge, skills - as well as the instrument,
objects, artifacts and cultural spaces
associated therewith- that communities,
groups and, in some cases, individuals
recognize as part of their cultural heritage.

"This intangible cultural heritage, transmitted
from generation to generation, is constantly
recreated by communities and groups
in response to their environment, their
interaction with nature and their history, and
provides them with a sense of identity and
continuity, thus promoting respect for cultural
diversity and human creativity.
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104 (a) Oral tradition and expression, including language as a
vehicle of the intangible cultural heritage; (b) Performing arts;
(c) Social practices, rituals and festive events; (d) Knowledge and
practices concerning nature and the universe and (e) Traditional
craftsmanship
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107 Article 1: The purposes of the Convention are: (a) to safeguard the
intangible cultural heritage; (b) to ensure respect for the intangible cultural
heritage of the communities, groups and individuals concerned; (c) to raise
awareness at the local, national and international levels of the importance of
the intangible cultural heritage, and of ensuring mutual appreciation thereof;
(d) to provide for international cooperation and assistance.
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Legal Framework on the
Rights of Indigenous Peoples
In Nepal: Analysis of the
Gaps and the Way Forward

Toyanath Adhikari

Background

Around 370 million indigenous peoples (IPs) are
found living across 70 countries worldwide.™** Social,
cultural, economic and political characteristics that
distinguish them from the dominant societies they
live in. However, there is no clear definition sofar
developed with regard to the IPs. The United Nations

114 The Unite Nations: Indigenous People,
indigenous  Voices: the Fact Sheet: http://www.
un.org/esa/socdev/unpfii/documents/5session_factsheetl.pdf.
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itself has not been able to adopt clear definition about
IPs. However, some characteristics or features have
been developed to identify IPs, living from the Arctic
to the South Pacific region.

The characteristics'™® as identified are as follows:

e Self- identification as indigenous peoples
at the individual level and accepted by the
community as their member,

e Historical continuity with pre-colonial and/or
pre-settler societies,

e Strong link to territories and surrounding

natural resources,

Distinct social, economic or political systems,
Distinct language, culture and beliefs,

Form non-dominant groups of society,
Resolve to maintain and reproduce their
ancestral environments and systems as
distinctive peoples and communities.

In this regard, ILO Convention is one step ahead, it
defines IPs as: “... peoples in independent countries
who are regarded as indigenous on account of their
descent from the populations which inhabited the
country, or a geographical region to which the country
belongs, at the time of conquest or colonisation or the
establishment of present state boundaries and who,
irrespective of their legal status, retain some or all
of their own social, economic, cultural and political
institutions.” 16

115 Ibid
116 ILO Convention No. 169, Art. 1.1 (b).
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While talking about the indigenous peoples of Nepal
“[1]t is difficult to divide the population of Nepal into
indigenous versus non-indigenous sectors if the term
“indigenous” is taken in a general sense and without
regard to certain contextual factors. The country’s
population overall is the product of along and complex
history of original settlement and migration both into
and within the territory of present-day Nepal, and of
social and political processes that are strongly rooted
in that territory and date back centuries. Nepal was
never colonised by a foreign Power, and it could be
said that all or almost all of the Nepali population are
indigenous, having an identity that is inextricably
wedded to the country’s geography.”’

International instruments

The main legal instruments having substantive
provisions on the rights of indigenous peoples are as
follows:

The United Nations Declaration on the Rights of
Indigenous Peoples

The declaration sets a universal framework of
minimum standards for the survival, dignity, well-
being and rights of the world's indigenous peoples.
The declaration affirms the basic rights of indigenous

117 James Anaya (2009) UN Report on the situation
of human rights and fundamental freedoms of
indigenous  people, P 6. https://documents-dds-ny.
un.org/doc/UNDOC/GEN/G09/146/36/PDF/G0914636.
pdf?OpenElement.
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peoples: the right to self-determination, the right to
equality and non-discrimination, the right to cultural
integrity, the rights over the lands, territories, and
natural resources, the right to self-government and
autonomy, the right to free, prior, and informed
consent (FPIC).

The provisions set forth in this declaration shall be
interpreted in accordance with the principles of
justice, democracy, and respect for human rights,
equality, non-discrimination, good governance and
goodfaith.

International Labor Organisation (ILO) Convention
on the Rights of Indigenous and Tribal Peoples in
dependent Countries, (No 169)"*

The Convention is the most comprehensive and
advanced international legal instrument in the field of
the rights of indigenous peoples. ILO Convention No.
169 also calls for state parties and the governments
to consult with the peoples concerned with regard
to legislative or administrative measures that may
directly affect them, and establishes the right of these
peoples to participate in decision-making processes
regarding policies and programmes related to them.

International Labor Organisation (ILO) Convention
on the Rights of Indigenous, Tribal and Semi-Tribal
Populations in Independent Countries (No. 107)

The recognition and protection of the cultural,
religious, civil and social rights of indigenous and

118 Nepal ratified the ILO Convention No. 169 on 14 August
2007.
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tribal populations was the primary objectives of the
convention; but it became outdated as the convention
169 was adopted.

International Covenant on Civil and Political Rights
The Human Rights Committee has applied several
provisions of International Covenant on Civil and
Political Rights (ICCPR) in the specific context of
indigenous peoples: All peoples have the right to
self-determination. By virtue of that right they freely
determine their political status and freely pursue their
economic, social and cultural development and the
rights of national, ethnic, and linguistic minorities®®;
and in those States in which ethnic, religious or
linguistic minorities exist, persons belonging to such
minorities shall not be denied the right, in community
with the other members of their group, to enjoy
their own culture, to profess and practice their own
religion, or to use their own language.'®

119 International Covenant on Civil and Political Rights

(ICCPR), Art. 1.1.

120 ICCPR General Comment No. 23, Art. 27 (Rights of
Minorities): The Committee concludes that the Art. 27 relates
to rights whose protection imposes specific obligations
on States parties. The protection of these rights is directed
towards ensuring the survival and continued development
of the cultural, religious and social identity of the minorities
concerned, thus enriching the fabric of society as a whole.
Accordingly, the Committee observes that these rights must
be protected as such and should not be confused with other
personal rights conferred on one and all under the Covenant.
States parties, therefore, have an obligation to ensure that
the exercise of these rights is fully protected and they should
indicate in their reports the measures they have adopted to
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International Covenant on Economic, Social and
Cultural Rights (ICESCR)

The Committee on Economic, Social and Cultural
Rights has equally applied its provisions in the
specific context of indigenous peoples: the right to
self-determination, the right to adequate housing,
the right to food, the right to education, the right to
health, the right to water, and intellectual rights.

Convention on the Elimination of All Forms of Racial
Discrimination

The Committee on the Elimination of Racial
Discrimination has applied the Convention’s
provisions with a view to improving the situation
of human rights of indigenous peoples through its
procedures.?

Convention on the Elimination of all Forms of
Discrimination against Women

The Committee has focused its attention to the situation
of indigenous women, in particular vulnerable and
disadvantaged groups.??

Convention on the Rights of the Child

The Committee on the Rights of the Child has applied
the Convention to advance the situation of indigenous
children. In particular, article 30 specifically refers to
the rights of indigenous children.

this end. http://www.refworld.org/docid/453883£c0.html.
121 General observation No. 23.
122 General Recommendation No. 24 (women and
health).
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Convention on the Biological Diversity

Article 8(j) of the Convention affirms the rights
of indigenous and local communities over their
knowledge, innovation and practices embodying
traditional lifestyles relevant for the conservation
and sustainable use of biological diversity and
to be involved in their wider application and to
participate in the equitable sharing arising from
them. In order to achieve those objectives as set forth
in the Convention, a set of Voluntary Guidelines
for the cultural, environmental and social impact
assessment regarding indigenous communities has
been developed.

Nepal’s legal and institutional framework

The Constitution of Nepal

Right to autonomy and self-rule, the proportional
inclusive and participatory principles are some of
the basic foundations of The Constitution of Nepal.
Further, the Constitution strives for the protection and
promotion of social and cultural solidarity, tolerance
& harmony, and unity in diversity with recognition of
the multi-lingual, multi-religious, multi-cultural and
diverse regional characters of Nepal.

Civil rights: Article 16 of the Constitution provides
for the right to live with dignity to every person. More
importantly, the Constitution fully guarantees the right
to equality, as the fundamental rights, to all citizens
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without discrimination in the applications of general
laws on grounds of origin, religion, race, caste, tribe,
sex, physical condition, condition of health, marital
status, pregnancy, economic condition, language,
ideology or on similar other grounds.

Economic, social and cultural rights: The
Constitution*?® of Nepal provides for the rights to the
indigenous people of Nepal to participate in the state
bodies on the basis of inclusive principle. Also, the
indigent citizens and citizens on the verge of extinction
have the right to get special opportunities and benefits
in education, health, housing, employment, food
and social security for their protection, upliftment,
empowerment and development.’?* Farmers have
the right to access to lands for agro-activities, and
select and protect local seeds and agro-species using
traditionally.

Collective rights: The Constitution further recognises
the status of all languages spoken as mother

123 Art. 42(1) of the Constitution ensures that:
the socially backward women, Dalit, Indigenous
nationalities, Madhesi, Tharu, minorities, persons
with  disabilities, marginalised communities,
Muslims, backward classes, gender and sexual
minorities, youths, farmers, laborers, oppressed or
citizens of backward regions, and indigent Khas -
Arya shall have the right to participate in the state
bodies on the basis of inclusive principle.

124 The Constitution of Nepal, 2015, Art. 42.2.
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tongues in Nepal are the languages of the nation.'?
Every community of Nepal has the right to receive
education in its mother tongue, for that purpose, to
open and operate schools and educational institutes
pursuant to law.!® In addition, the Constitution
explicitly recognises the right of every person and
community to use their languages, and to participate
in the cultural, and to preserve and promote its
language, script, cultural civilisation and heritage.!?’
Apart from those rights, the highest law of the land
further provides for the policy guidance to make
special provisions for equal distribution of economic,
social and cultural opportunities and benefits to the
Madesi community, Muslims and backward class,
and for opportunities and benefits to the indigent
citizens within such communities for their protection,
upliftment, empowerment and development. The
Constitution clearly states that any special, protected
or autonomous region for social, cultural protection or
economic development can set by the federal law.?®

Political rights: A citizen of Nepal (21 years for
local bodies and 25 years for state and provincial
assemblies) has the right to stand in the elections.
The Constitution ensure rights in filing candidacy*®
by political parties for the election to the House of

125 Ibid, Art. 6.

126 Ibid, Art. 31.5.

127 Ibid, Art. 32.

128 The Constitution of Nepal, 2015, Art. 54 (5).
129 Ibid, Art. 84(2).
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Representatives under the proportional electoral
system, representation of women, dalits, indigenous
peoples, Khas Arya, Madhesi, Tharu, Muslims and
backward region on the basis of population is ensured.
The similar provision has to be followed in filling
candidacy for State Legislature.**

National Foundation for Development of Indigenous

Nationalities Act

A separate act called “The National Foundation

for Development of Indigenous Nationalities Act,

2002” was enacted with a view to developing

social, economic and cultural aspects of indigenous

peoples, and to enhance their equal participation in
the mainstream of national development. The NFDIN
has been established with the following objectives:!3

(@) To formulate and implement the programmes on
the areas of social, educational, economic and
cultural development,

(b) To preserve and promote the language, script,
culture, literature, arts, history,

(c) To preserve and promote the traditional knowledge,
skill, technology and special knowledge,
providing assistance in its vocational use.

(d) To mainstream of overall national development
of the country, developing understanding and
harmony between different adivasi/janjati, castes,
tribes and communities,

(e) To support in building a just through the

130 Ibid, Art. 176 (6).
131 NFEDIN Act., 2002.
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development of Adivasi/Janjati.

Formation of Indigenous and Nationalities
Commission

Pursuant to Art.261 of the Constitution of Nepal, 2015
an Indigenous and Nationalities Commission (INC)
of Nepal has to be created to look into the matters
of Adivasi/Janjati people of Nepal. Pursuant to this
Constitutional provision, the Government of Nepal
has tabled a Bill called “Indigenous and Nationalities
Commission Bill, 2073 tothe Legislature-Parliament.

The main functions of the Commission as proposed

in the Bill are as follows:

(a) To make recommendations to the government of
Nepal on the areas of reforming policy, law and
institutions,

(b) To submit national policy as well as programmes
to the Government of Nepal for the protection and
promotion of the rights of Indigenous peoples and
their empowerment,

(c) To make recommendations to the Government of
Nepal with the measures to adopt for the effective
implementation of policy and programmes on
indigenous peoples,

(d) To carry out monitoring and evaluation of the
policy, law and programmes relating to indigenous
people,

(e) To make recommendations to the Government
of Nepal on changing existing law in order to
ensure proportional and inclusive representation
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of indigenous people in state structures,

(f) To prepare and execute programmes for the
protection and development of language, script,
culture, history, tradition, literature, and arts,

(9) To conduct awareness programmes for the
empowerment of indigenous peoples.

The National Inclusion Commission

In accordance with the Art.258 of the Constitution
of Nepal, a National Inclusion Commission is to be
established to carry out the functions, inter alia, to
study the status of implementation of the policies
and laws adopted by the Government of Nepal for
the inclusion of the indigent class, including other as
provided for in the Constitution.

Gaps analysis

The Constitution of Nepal, 2015 provides for a
numbers of provisions on the rights of indigenous
peoples: the right to protect and preserve language
and culture, traditional knowledge & skills, the
right to identity, the right to education, the political
rights on the principle of inclusive and proportional
representation on the basis of population size, lands
right, special rights to participate in state bodies and
structures, including in the civil service, military,
police and other entities as well.

First, new enabling laws are required to be enacted
to give effect to the rights as provided for in the
Constitution. At the same time, existing laws should
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be amended or modified to make those laws consistent
with the provisions of the Constitution. Furthermore,
it is the need of hour to adopt enabling law, to amend
the existing legislation and administrative practices
to harmonise Convention No. 169’s standards, and to
incorporate its basic principles.

Second, the government programmes implemented
till now are found lacking or inadequate to realise the
rights of the indigenous peoples as provided for in
the Constitution and international legal instruments,
including ILO C. No. 169 to which Nepal is a state
party. Obviously, a strong commitment towards
a multicultural society is a prerequisite where
indigenous groups are allowed to live as distinct
peoples.

Third, the institutional mechanisms suchasthe NFDIN
and local bodies- District Development Offices
(DDCs), Municipalities and Village Development
Committees- are very weak as well as ineffective to
advance the rights of indigenous peoples.

Fourth, the Art. 54(5) of the Constitution clearly states
that any special, protected or autonomous region for
social, cultural protection or economic development
can set by the federal law. However, federal law to that
effect has yet to enact, and the Federal Commission
constituted under the Art.295 of the Constitution
needs to pay attention to that provision to set a
special or autonomous region for social or cultural
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protection. So far, discussion and deliberation to that
end has not been happened. It is a very slim chance to
chalk out special or autonomous region with a view
to protecting social and cultural values and traditions
as envisioned in the international conventions and
norms to ensure autonomy and self-rule.

Fifth, there is no simplified process of registering the
intellectual property rights with regard to traditional
knowledge and skills of indigenous peoples. Owing to
the burdensome registration procedures in this regard,
indigenous peoples are depriving of protecting their
traditional skills and techniques that they possess.

In addition, funding arrangements and financial
resources allocated to the programmes to promote
and protect the rights of indigenous peoples are
not sufficient. More importantly, activities and
programmes are not consolidated as such are being
implemented in a scattered manner by different
institutions.

Way forward

It becomes clear from the above analyses and
arguments, a wide array of indigenous peoples’ rights
have been provided in the Constitution. Equally,
enabling legislations are in a process to enact as
couples of bills have been tabled to the Legislature-
Parliament. However, realisation of the rights of
Adivasi Janajati still appears in the distance. At
the background of the above analysis, the following
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recommendations are presented here as the way
forward:

Realisation of the right to self-determination

Special or autonomous regions as provided in the Art.
54(4) of the Constitution need to set in order to ensure
autonomy and self-rule of Adivasi Janajati peoples in
Nepal. It may ensure the right to self-determination in
political, cultural and economic life. Further, the right
to self-determination of peoples is a fundamental
principle in international laws. It is embodied in the
Charter of the United Nations and the International
Covenant on Civil and Political Rights and the
International Covenant on Economic, Social and
Cultural Rights. The common Art.1, paragraph 1 of
these Covenants sates:

"All peoples have the rights of self-determination.

By virtue of that right they freely determine their

political status and freely pursue their economic,
social and cultural development.”

Promote exercising the right to participate in
decision-making

Acomprehensive programme of law and policy reform
should be in place to advance and implementation
Nepal’s commitments under ILO Convention No.
169 and the UNDRIP. All relevant government
agencies, legislative officials and Adivasi/Janajati
representatives should be part of this programme.
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At the initial stage, the government of Nepal has table
the Indigenous Nationalities Commission Bill, 2073
to the Legislature-Parliament. Other existing laws
also need to be amended inline with the Constitution,
the ILO Convention No. 169 and other human rights
conventions, including the jurisprudence developed
by the treaty monitoring bodies and courts of other
countries.

Suitable measures need to be adopted

A suitable measures need to be adopted to ensure that
Adivasi Janajati communities are consulted, through
their own representative institutions, in the planning
and undertaking of any development project that
affects their traditional land use patterns or access
to natural resources. For that INC, the NFDIN and
other institutions working in the field of indigenous
peoples are required to make more functional and
well-resourced to carry out their roles and functions.
Affirmative action

Special measures should be developed to effectively
implement economic, social and cultural rights of
Adivasi/Janajati peoples. In particular “[t]he cultural
dimensions, in the broadest sense of the term, of the
right of self-determination are identified by indigenous
peoples as fundamental to the survival of indigenous
peoples. Indigenous peoples attempt to prevent their
heritage, values, cultural identity and way of life from
being destroyed by external forces”%,

132 IWGIA: Indigenous Affairs3/01
p. 10: http://www.iwgia.
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Adequate funding

Adequate fund should be ensured to implement
programmes and activities pertaining to the ILO
Convention No.169 to protect, promote and fulfill the
rights of the indigenous peoples.

Preservation and protection

Traditional knowledge and skills, script, language,
heritage etc. of indigenous peoples should be
preserved and protected. For that financial resources
are made available by the government to the local
communities and local government bodies. Further,
Intellectual Property Law needs to be revised, making
simplified procedures in registering traditional skills
and techniques of indigenous peoples that they have.

Incorporation in the curriculum

Subjects in regard to the rights of indigenous peoples
should be incorporated in the school level curricula
that held handover the knowledge and skills to the
children of indigenous parents.

Free legal aid

Free legal aid programmes should be conducted
intensively, covering the areas in which indigenous
peoples are residing in order to increase the access
to justice that help protect and realise the rights of
indigenous peoples from the law of the courts.

org/images/stories/sections/human-rights/self-
determ/docs/selfdetermination.pdf.
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Awareness raising programmes

Awareness raising programmes should be carried out
through televisions, radios, print media and other
sources of information.

Collaboration with donors

Development partners, donors and international
organisations like ILO, UNDP should collaborate
with indigenous peoples to design and implement the
programmes that are conducive to implementing the
principles of Convention No. 169 and the UNDRIP.

Impact assessment guidelines

A set of guidelines for the cultural, environmental
and social impact assessment regarding indigenous
communities should be developed as outlined in
the Convention on Biological Diversity (CBD) that
local and indigenous peoples will be protected from
the encroachment in their culture, environment and
social values in implementing infrastructure projects.
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o faeetfeer T gHTATT T AfEs |

T AT LTl ool & el e (faea anfearay
TFAAT) TS U SEATI ST T hedT bl ATl ST




AU sfearEt sifuste : Aifaa sEea, A T qEEEE @ 49%

AR B T "o, Afeardl AfgeR gl fasesen
Faeaehr fastar qar afeardt sifaerarawr faemw aufasrs
T FRTHT ST faut 3faws | A1 TAras qree 9 F AT
wfeardy ST wfaer & aHfes afer 7 JRre qa
JUATNAE FHTARTHIT HETMET @l MRUHT far | Faer
ATfeamdl STASaeT ATIRR G0, FqdT qaT AR
FTATaT Gl F1d TaATZEH B |

MR ¥ AATATIRRIF T (AT fagr: T Teaaad
e, gw A ¥ gwERel 9gfa (Guiding Principles
on Business and Human Rights) &t swrifea
fergrmaars v, qReeft T ArATieTe T arararorgtd dvaRiftea
U0 T A ATIRE  HFIAT/ HEITEE  ATGaATHTh]
AT BT g FIATS SATTHT T AT ATGATHT TSI
ATIPR qEIg FEATEEIT Fehd T FATHT T F(ag I

gfqag g |

TR AR IR TeAT TEhl HT TARO IISS
FRIMET #H TASAH! Herdd 7. 9§%, ATfeardr aAfaer
FEE GO TEEUI HUYS, 009, HElHHIERT
i Ie TR W ag% (favd feardt aErer) @
&SR ATTPRE®E  Joddd HUAT AMTT  HAETATIRR
HRERTHT ATEALIAFANATAR AT T ISR a7 AT
T | AAAATPER FeA"AR ISRl AAAATIRR  HETITHT
ATIFR FREATHT Phareliad @d F¥eg FRFprare quaedn
TAT AFAATFREFHEE T ATHANRFATS G=TRa fafsq=
ATAHATE AR TEATREH B, |

AERTA  ATRTAAT 988, IUASMIATATA  JoATHT T



%Y @ afar sameht

Algepe® Jootud AUAT Afted St=esh wra=+ (National
iNQuiry) ATRd LTI AT T FATEITH (AT
T GRPRATS (TRIT T IS | AANTT I A=
FAHY JATAT BIATITHT AT ATHTATRIER Feoae FEI
it A= MERTEHT 063 TRI 98 FATIITAT WWH G |

aifeardy SHaa AR ReTdET TEAT GIEFT T LR
AT ATAETS ATEaTdT FOEeT qar AR qeehlaar
TIh SATHA T AdATcHE B TH GaRG | S
froawer At Aaafier Geed qar  aEEaawEe
AAT-FAEfTehT, R0%%FT F R FHIGH addTT Jragrd qdr
UHH! THT 95THAR] FATTTH] AT ATTRTA AT ATTHR]
T, WIETU, AT ¥ ITAATR! BTH ATGT, T, RN,
TR, Aeaiftad, YT a7 A Theiade Fhr

AT FEATEEHT ATACARATATAR. TEbTd T 1 T <4 o
e THATSTERT T |

AT FARTIRST 9T AXER FEs HrATagT Tl et
T | ANRE  FHTS, AFATTEREAATATH  THITIA
FrARIME T FHITAAT ATATS oI5 AR (TR FE=IT
T ATArERer (oA T TRISH 99Es, | A9 TaT ATGaTdTen!
AAFATIER FRE0, A T FAEGHN] FATEITAT 9
T A= g

eaw qrwt

TUTATRT FIFELTT, 00R |
AITTeh! AAH FFETE, 053
AT ATTHR ATANT TA, 043 |

165 ATHAAIHR TEehld q9T GH=T L=l (ATl 052 |



Aurern snfearEt sifue - Aife srEe, SR T sEEEE @ 4%5

qfted /TFE At ATIRT TH, 0% |

Afted WHE ATgPER AN (ISR, FRATE! q9r &radid
e fzmmEeT, 059 |

Aftedr AT ATIFR ATART IS, TAT FRATEl,  [HGITHT,
R0%R |

HIAE ATTFR JeAsAgFe=dl AT SATe ¥ (A gedardel)
frafaraT, 2003 |

YHa AP FEh TAT =T FEIAT [AGIRTHT, 058 |

FrAITT SH ASISTAH] AMGATHN STASITRT ATTRRIF T
HeTald, 9259 (95%) |

ATfeardl AfIFRITAT qh ALHUT AIUTTS, 300 |

HATANTHT Tedd, SO IR ATANTHT [TRTMEE T FrATAATH
AT (ROL\8—R00) |

HATARTET ¥ a5 040 315 93 3G 082 IS 93 1 |

ATANTHT AT [awTieees (e 30%9-209) |

TUrAfee ATSTAT 309%-R030 |

T AT 2099-09% |

U ATSAT 2005-3099 |

http://www.nhrcnepal
org/books.php?&nstart=1&start=3&num_
totrec=57&n=&page=B.

http://www.nhrcnepal
org/nhrc_new/doc/newsletter/ICESCR%20Guideline-
EngNep2011.pdf.

http://www.lawcommission.gov.np/3nefars-gar-gasrar-
aaa. pdf

http://www.lahurnip.org/uploads/articles/Core%20
national%?20intl%20instruments-%20English.pdf.




qAftd AT ATFATET FAASATI

qraeell saaedT
HET L
fawar gam
faeaerT =g T9THT S AT 9f ATfeardy STaSiia AT

[T Jeaer T AYcaeT ®IHT BT AT HBTAAT TOTEATE T ST ST
B | TGS, FAA A AGATER GHETHRT S & A qHT
qf HTAAHT F Growae T T3AT e | favadfeaerr gar
gH@ &qHT 3urAaer (Colonisation), fa@a= (Assimilation),
Foerars (Racism), fade, drar=dreeeor anfasr wreawere
(aY o o o0 o o ) o N
ATGaTHIATS TSI, AT, AT AT ATERITH &

FRITIHT AIRUHT & |

greir At Fdr ergA(Principle of terra nullius) | Tfear
ST ST ST, ST ATTHR v, T HIAAT HT=AT




Aurer snTfearElt sfuete ;- Aifea stEe, SR T sEEeEE @ 00

T | LT ATATHT aRafed &9 TSAMTT e g T s
TR ATFETH At (Principle of eminent domain) &
A= AT (agTeaeht e anfeardiers af qar draare
foremae o BT qURT T | afHare fararaTe T afeardier
gfea ™ qar Afger 9 @ifed WUHE B | SRORE,
AMfEaTEl TSIl Jafthe T ATHIEH ATTPRATS TTHT
FeRINSEA PTreeel Al fael qd goargd afq e
AL | T FIAAEHT ATGaTdl ATTPR TH=dl GI<h ALqU
U, =R TGSl W A, 952, 99
JHERET A (9T I TH AETH g ad gagd | Al
ARG FIA e TERTEH &Gaqe Al IHIEwF]
ATIFRBT TEAAT, AXAT T Gagd THI9 geg | AITAhT
[EEISERIEIEE IR

FAAT agaarnt srata (Era of Legal Pluralism)

fa.@ 990 AT H#l T Afedrag T ST FTeE JUTel
AT GTERTHT AT f 1188 =mer gemraepr Tt a2 S
STTfaepT T &1 fee STfcrept =TT Te e, T TS,
FATAFe wfe fau (%7 sfqeraer wee =W WHEEHTAR
IR AT Ui SfaaTeie®d! TaTHT ATERAT 9
JTE Ferere T foat 1168 it Fema fde gumedt avary
A A= TARTET e et geesd g feae

166 YA THA @AY, ATAR] FIAAT SIAETH Bl =@, T
HHHE YAMR04R .3 |

167 T T, 9.93 |

168 Mahesh C. Regmi (1999) Land Ownership in Nepal, Delhi:
Adproit Publication, P. 19.



09 @ w=x famg

7 9T g e 110 fpde Wi Icafae i, TR, AR,
IR T qmred d@iftaa faar (M0 fagm @1 Armer gare
TUTATHTATIR JATFRII STEATE (4.9, 3 #4879 9539 7T
(RIS QU9Y) T fad =ifad qwar =7 G A, qrHEARH
AT FH [T T ATSASH AT AT forwe] AeEdrs FERHI
T TS JeATUarg, ISR SRaRAT qA-IHI6l FaH @R
qre=IeT (Brotherhood) T e fer | o fave omeeers
fegUT aTUITHT SHE®H! T S~ QA T
T RFRRTT & [ Fgd] qeaTese H1G HTUH ATTHR
artear 1M geareed favearaH =arayenad afq deEred T
AT 4 |

Y, STTEaTT STASTIqeR! FATIRFIRTAT AT TSTHITcTe,
HTHTTSTF, FATE, ATERIqE AaLaEE TAATH] h S |
ATEHh! TFRTTT TUTAl (TSEX TAHT, Heddl), ThTelleh]
qz AREAT YUTSl, ool "Rl gSH, HaRel TSI TG
STERIH ®IAT faq Afepeg | T9Yd, EATTHT Tl FIAA
AAFAGATTAT AT Teehl argwg | T ATMGaATHH T4T
RERNA HTF @ad qa7 TOHTAT 91 97 |

faemm=nt srafa (Era of ASS|m|Iat|on)

FEATIAHRTART 3099 SfARTTATS ANMTTE® BIATATRl FIH]
Fersror 77 Tt A | T At SAfeaTdr STASqH! AfTHIH]
T dHT =g RT (Era of darkness) T&T | TSI aeva_
W faegmarar - (Assimilationist) it enfeETEr
SASIART AT _sreae GIETaTAr e | 77 st anfaarsy
169 Tbid. P. 19.

170 Ibid. P.20.

171 ARV FATE FUT (R0%9) Teddl feharcTenl febae sraear,
FTSHTE: Hrehlg TSI lectabeT U08 A= ¥we, 9. ¥5 |




AurerHT st stfuste A srEedr, IR T qaEEE @ 0%
AR AETAATS TS Tl (oGl BIHT FT TR
T P AT wREAT | A8 wataEr Faurtae g
ferg g = T | enfeardreRr aear ¥ A afe=rers
HTIH HTH AT | 7 Tl UA, R0%9, ST AqT9s(1= U,
R09%, a9 UFACRIIdHT qMH TIT FTaaFeedl HAT T
ATaTIeH i T ATdemdre AT T HH Tear | e
TRl FAAA AETETATS (2T, iR AT
ST EaTEAT | AIGATET IRl q@Tell Tl TehaeT,
THATT ¥ UhgH (fe)@r ufted dfesm= gad T At
FEARTT AR ¥ fauedrs S9N AT | ATiadT
afeaTTdTs HTAAT STHT AT ANHIA ALAHR AT ared
FHiaaa fauaers SaRTferer=or FH T=AT | a9 atar sfeardy
Seiaers (Legal Entity) #HAT SAfheadl ®TH] TIHR
TR |

0%/ 0%3 Bl AAATRIATIGNE TITA YXHIReA ATTHI AwAH
AT AT GHET T AT [F9e0r TR ) |
ST AR, TITART ATTRIT BT feeg falaemeaT sAanea
TUHT HRI ATEATHT AAAIauiaer fasg wfe=r, aferer qor
AT ®TH] ANGATHT STASAN ATHT AIER(TF HAHTAATEE
EAAAIEF T THare dfad wuE 3 1 72 gfme
i AR a7l g F Hqua afeardl Sasia A
FAETHT AT S |

Fgee getaet srate (Era of Multiparty Democracy)
0%%  H  IAARATHATRT  SAdTd qeHIae
aftadd TR Tgaald Ielal=e AaedThl qoard

172 AT AISTHAT ATART (R0%%) A FETT AT FreTAT
R0%% / 0%Y-R0%% /059, . 994 |



03 @ R fawgy

T | 09 ATAHT ITSATHT ETAHT ATAFTHIATATE 30 S ATAH]
TG FAT TAATMAF TTAABT ATTURVM  FTTETI
=T | Afedr Ted dfaar Rt arafaaThd ST dfadr
fermTor 7T ok (Constituent Power) @ 1T &9HT T
AT TIRTHT FT | SATUHT GhTdes & e TRAT T Th
Teq T IS W@ ATARTH AeHe qATTAATALT faeadry
SUEATTA  MIITNT H¥HTT FH  AANA  ATCH & A
s Afaeafdhd fUH 8 | Traars gaiHRas aarsaae
A AN SISArgHrad ISl (a1 | 91 fauaHT qobrei
e fag i oA T 9UH fAeewe oEr,
TRl faerarer AT fewg erer e HAbH AT Ifeed
T BTAGFH Ui GHTSTRT el (=i HEeh! AT ATHETaE 3
I IGH TFRICAE T&H6E a6l S | AsqATS (673, Tead
STSET AGHT TATET T FTATANT F97 ISTSTe®dl T a5
3 | AT (ORI GARE AAGAF g, TEAH T TG
gHFT AATEEATe AT 98 qfdad ¥ SAsq GHETIae THd
T TRl g 1”173 FRrdy ISRt AT Faunfae aTsaeATeHe
AR T S A FeS gl graddre SieY a9
FHTYYET g ST AMfe fevg g saredr 9t T TR faa |
STETEF ASTD] GRABREB! FT &, Ala ARSI A& (b BTHT
JHIRTET B, TSI F AThT & TS A fewg TeaT 21 9,
femg [ awiRye I A= gaTaars Hadmr Edl fee
TRl ATIRTSTATS AT ITSATeATs /A 2feara Taw 1178
173 |far =75 a1 (00%) femg AfrTs ¥ gwfA=RueTdr, qarad!
TRHT FHSTMEATT Fore e, FFIme /97 S99 ¥ 99 awd,
SATAIY: FEA HIET AL, I ¥SY |
174 911 aAfeRTsIeRT Gfaard, 0% grRT ¥ |
175 T T, arT R0 |
176 Tz =g a1 (00%) femg ATeRTSA T qHIARTETdT, T Frasi T
TSI o=, FFmEd 73 S99 ¥ 9N 9, Afqaqz: q&a




Aurern snfearEt sfaee - Aife srEe, A T sEEEE @ 0¥
TN ISHIAATs GaT TRT qrdid,  afeardt  STAstieen

ST AT A qaTTer AR T Fabd T & /A
AT FATESALY T FAT TS qrert’® g Asras
TARN TIHT TAT T AGUHT IITEIEATE T g5, | TAHIEA
oot T = ~ A X -
faf=d oNT ¥ qar=d JaTAdel haal dAThAT Tad faar
T F AT dTdleedrs Ifgdre ASHNaeE aoedl ®9AT aql

TRTATE I T |

TET FATTHT FISATS! ARATABIS HaTT JAT aeon foafas
(o o SN2 o c o

T ASAERTST AR AR AT ATHTATS FTATHAT AT AR

TTEAT TSR] ATATh  ATTHATITATS BTHETSTER ATHTRT FE9HT

TANT I (Hoerg gafe daede AREadrre aret’

fefem

I FIEEH ATeS(d, AfGATET SAASG (gt AT T3
ATELT, J0%Y MR & ATEar™dl FAAaaArs graekd T 2
fareprarept @iy Afifavra g@ard wivar | afyg A—arg oTerE
fafaeT enfaaTer/STASice! ATHTe, A9F TaT qiEHaF
foprd T QoA Ud AT fadrEE HATAEH  HATH
FEHTRTATH! AT ATEATHT / STASIIT ITATT AT AT b
TITIAT AT &g iear 1180 Ueer sfeardreer afearar qar
Y&, THEATS Grersd =T | FITTT THITIEE G ATGATHTH
AT R g7 AN G SATH T |
AT LT, T ¥R |
177 W30 F9THS SATSSIeT T HAedeT AT &8 [a6g fHared T,
T.HLT.R04R #F  AF Y030, 7 9% |
178 @i &7 g fa. (Hat=m o, .%1.9.30%s AN 33 #F 3%
F1 ¥390, 7 99% |
179 ATAFEIET ATIEHT [a8g TdTT AATH HATA |
180 snfeardy Snfd I Afted gfasse UF, 045 J&dramT |




0% @ wwx fag

AarterR et |t (Era of People's Republic
Democracy)

ATHT FHAGFHE! AMGATHT STASANT ATRIAT qAT .. 9T,
@S FoTAT TPl Q0qT TG qAT 0%/ 0K 3IH!
SAATRIATIIAT [ARfad  Sawaiiusl q9ed sf=arinay
HH FIASAR! HeTarrd 7. 4% FAGFAA ATHIET AT | Rl
FHIH] AU GIHRA GUh ALHUD] HETAATHT ATTGaTHT

ATIPR F¥I=d] FIh ALHUT AIUTITHT FEH (T STl |

foeq ey F=RIATRT a1 F 3.4HAT AW, S, dRTeE,
TIEH{TF, aMF T & TEd q= TS Aqtear, qfad,
arfeardy  Setd, weelt, Idifed, U ¥ dudensd
T, fTafeusl aaammadsT aReeEdaE arEEd T9
TSTHT A Fealehc T UHICHE QIATHl A LT TSI

AT, ATRATE T FITHI TAG=AT T febard Tieam |

ot fafg= enfeardy SToTiaerT ToaeaTe®a T TERIAT TLeh
| 1 gEhiaresar garaefidn, arcAtoraer afreraieder
@], A q9T UTEae  FITATTH] ATIRR FGdTTAr
FHfATE, FEEieg o Q8RFT FATEAITATH (AT
FHTEL S|

ATTEATAT AR ATTFRBT gieael TAATCHS BIH A=A
TITaT ETTaTH JUTTH] I AUHT Afqareeded gaaeier
sfg=g | ArqETITeTE e e ganr i 18 e
FHITETar, 182 qereHs favedr Ewan'® qo@mar T
FEAATHT T FTEEHT THIIT TP THTAATHT &, A=aRqTea
181 TSR] FARH TG, R0%3, gRT U(3) |

182 T U grRm Y|

183 T T, GrRT 93 % Jaa-aTcds Ta |




Aurer sTfearElt sifieRte - Afife stEen, SR T sEEeEE @ 0%

afer GERTATRT TATTHRT Frar-=a, 184 qirefr ¥ anfaarder
FEATATAR HEI ATk h T I T TR AT
geqr ¥ A faare T fquy fafrag wivwer fag | @@t
ARTAqANE [T U [a%g TATTHA] FATTTHT T
TETHT ATHIehA 1 fquieaied T2 aargad hael TUH]

foram |

qfet dfaamawTRt fawama afufiees sfeame sesfa
afawTe

TATAHT FfqaTd, J0WIFT (AR FHAT TqFH ALHTH]
ST fa9g swHe |tAfa (Committee on the Elimination
of all forms of Racial Discrimination/CERD) & HeTafwehr
IRT Y(TM)ATET TAT SA(aATHR AAGATIRR & I FL

faesrs  @waTde®  (Special Rapportuer on the Rights on
human Rights and Fundamental Freedoms of Freedoms)
o ACATHEEH AIHR Tredl GIh ALAUT ST
(UNDRIP)#I arT 95 ¥ qRITER AT GERATHTEY
TR yfafafaaTha Taae qur qdqu GEaTiTarer g
TITIAT TR Ffqad deqd fawrfeer afvesr far | qarea
HSTATATE  AITART  ATGATHE"H] A ATHR  qHIAl
qiehed FHE(FTEHT)FN Frad R [TrFHT T&7 T8 A9
TFR fa6g AUS HAT ARIMed HATATIR  ATfaardr
AT qeH AT AT GERATAT FAq0 T THATEERTT
FEeATNTaT RIS fAdeTaTeHss  emaer ey weeRr faar (188

41 favgewdr 947 dfaard et HEAT facmd TS

184 T T arRT 43 (3) |

185 T T 935(9)(F) |

186 THT. (090) ART ¥, T ¥2q W 7 z%%0, Re 7
0¥ /WO/04/75 |
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TIRAT | 3ThTAh TTeAeh! FTFETT, JOORAT AT FTaeTT qaT
qfgar GfaaragareT fauaera giafdesar gideaeTar JueH
aifeard ATl AIER qAUA GiAITEAT SHTEEeR!
TR AFAT Ehl B |

TTTETTRT Gleedl TMTTATR T ATTEaTHT FFTT bl ATI T,
S arfaardy, afaardy sentq W= oreadT Arfaardr garg
ATfearl S AGUH, TR B | TedTNTATeR! ITaETTHI
af FHTATAE Te8 FATAL TS G | ST g FLTa
feeer |fqar fAafor war TefRarEry sfearly St a9
Aol ATl IITTHT THUSE® WHl G A (@ |
afedt T Yok Giaar™ Geae fqags dagar faemade @
qrmafd T "erdge faeaee qiqdere faxrg T wdr B |
et Heft Jar wfearil SASad ATREEIT B IRTHeT
T ATSUH! T faadepe fauae Algera qe faud FHed
AR AT TLHT G |

I TAT T FIATEE THT AT AT FTAEE GO
FHAT TWH B | HATT BATEE  ANGATHT ST
JA FHEIeId B AT HAIT BT GrUHAd Heed e
TFERET G | TAT FAA AT g SAfeardr qar aRebeed

>

AT AT ¥ HFER 39 A | ATATET AR AT
TR o faTaar Hfaua #aeed Ameardrdrs Afasr
fom aveT 9 qUHT AfaeR G Tl ) | IHRBI AT
FATCT FTHT TEhT 3T TraTadl SIHG@IT Teel ATaard
ST AT BHATIRR FELA Tl el HIATHT HERA
T A A BT | AR, AIEATRT AT T B APl AT
FEFT ¥ ARSI FEH T ¥ AT Tawar, SR e 2
QT HTIH I Tk HAFaR 9iT &l |




Aurer sTfearElt sfuete ;- Aife stEe, SR T sEEeEE @ R0g

HITE qAT FAET T T TA IAS G

FIUT FEAIRTAT, TRTHET ¥ eI, TN FACAT AT GHAT:
Hiqera qar A A qur Ferg" gtRarEr nfeardr
Sl ATediae TEeHINTar Fa g7 Tag?, IAewd!
AEAATS FE HE@NT TH I ICRANTT  AeadeE
(Procedural Ambugities) w®r & | FHTUIGH
FHERT  AFIROT  HGGHH B T AMGEATHT STASI
HHATIH] EEe g gl afq f9e ¥ arer d9eAr o
A | AR af Ffaaraar snfeareret fawr 99 ¥ afeer g9eH
TAT FUH [GITFEEAT ATMGATH AT (a0 TEAH A
HIQUIEEATRIATRT AT & et T q= ==
sfavg | dfaum, FHE g a¥ afearier 9 fay T
HE

fer HAF ¥ SAareTs Sfad feermHT S wEaT |

ATHT ATTFRDB! Tl TR &1 Tl ATGATIT STASAI AT
FAEATATS |G T HAA dead qgr A S e
I SR TFLT T JATMH! faoaar Forer 19 twer
g | FagTRl gRT ¥R AT YA WTHTISR Tk
Tifersr gehWT ATGaTATaHAH! TSPl [AHIHT FTHIITS
HEHATNTATR] §eb TeaTHd TRUH! & |

TS FRT YA(F)(5) AT AEATEEEH GFTTIEs i TS,
HAGT T ATHF] FALAT TS TG FHIT qEed GRIFR Tl
FAuTTreT FEarll RIS FadTaE AT W g | FAT TS
T el yfataiaaarer  Hareaar qErdTa s
fraf=" gomer wEd 990 e ggauar g | gEH
SHREAT [T STE@ITedl ATIRHAT ATEardl TS FHd

187 TITART FFITH, 09, gRT 5% (@) |



0% @ wiwx fow

I FHATIH TAGETATs AT fad awari®® war g | @,
ASAIA® TAA TqA® AT AGUAT & FRATE! g Al FT
TETITTHT I I | Faarer Afaarrd! HET aarg qar
FOTTer I GATAAT FEHTTATATS TAHIR TP TZHA BT |
HFIAh  ATTIIATHT I Afaardr TAfaer gttt
AT TEH P | TSUHHAHT  YOTAd  AHIAATAF
araeft At yumelmr SHEan fdar anfeardeaderns
e faqa'®® S g | Afaarder sgaen gaf afaq, At
T AHT@IHH AT FANARTHT Gg e et
qU qrId AEardl STl Fiaidiacadh] aaedr T
I | wfEardy S et Aited gfqssrers ataard
ST faehre qraedl ®TH T FEReT Whl B | IassH
HITRFN [T AR AHR T ATMGATAT A= TAR HIH
T A FAA AR Aecaqy (HoaeEdT g
qHE A B | AT B ATGATER FAA A T O
T TEHT FEATNTATRT FEwaT T UORAT 9aieq @ 9= JaedT
TREHA T RRTETE & AaedF shaws; |

ARG #H FSART AET@led 7 988 P gRT & T © qo7
JUASITRT gRT 5 T RATET  ANCATHEEAT AR
THTRRICTATS WRTHET T T9T Fehrdebl AT T TITIAT
T ST I faEEE @readrs  Rgid TWoOaaRs |
AT AR o fa9y FHTdTerdd fqwmeer § ¥o
TR "In addition to existing means of representation
in the Constituent Assembly, special mechanisms should
be developed for consultations with the Adivasi Janajati,
through their own representative institutions, in relation
to proposals for new Constitutional provisions that affect

189
190 T T grRT Yo |

188 T U grT 5¥() |
T



Aurer sTfearElt sfieRte - Afife stEen, SR T sEEeEE @ 390
them."

AAFH  TMEAAATS A FAH FAE] SATREE,
SAEEINTaTers, AT oA S GUTEHA HAH TH ATSUH
FIMFT ¥l UF, 0%% & IR Y AR JMEAAE HY
FEATAT T ATANT, &1, [T T v TATIAT T T2, | U el
THT 5 AR T IRAHA]  TIA GEHRA FHl TSI
AT ATATSIAT STAATR] Joq&l ATl T F(HeadT F=rerd
g Il fRArSd I | R 5(R) AR IRITSTT ar
HATATSTATAT STATHT TeAeT HEHTNTAT T STTHeT F¥ared| saaedn
qifepy FHITTH gre, T qaedl g |

TAFl THT 30 YR FAATIRUATS JaT &= T &7,
gsge, el a1 I AT H1T e T wrad
qREefT ¥ S aAIe ¥ WAATIR qAT AFRATATHT
FTATIEHT TBRATS FET TH JHPT FHINTH TSI H

FAATE RIS T |

ST HEAP] HIHAT ST TTH, S=eh AN TS
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- TAHTTRT GERATET AT Fralhd T THTHSE T eh]
faToT |9 qetcafE g% AT | 1 ST At g8 @ 9
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(Traditional customary land of indigenous peoples)st
T ATEaTdl FHAAR! (=0, T@MiHeT T ITARTAT 917 |
1 FHTHT iR wfeardr T rsaewl g (Doctrine of land
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ARGATIUTEATRT TIHT THT ATHRREEHTS 5T ATAFEEH!
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SASTiaeT gfe Tk iy 9w T8 g ¥ SHee s gfafed
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TEd B | ATHIS SRl °AT THEE AUH &7 TqAT, dTiag,
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Introduction

Nepal is a multi-ethnic, multi-lingual, multi-religious,
multi-cultural and geographically diverse country.
Recently promulgated Constitution has envisaged of
protecting and promoting social and cultural solidarity,
tolerance and harmony, and unity in diversity. It
also states that participatory principles for ensuring
economic equality, prosperity and social justice, by
eliminating discrimination based on class, caste,
region, language, religion and gender and all forms
of caste-based untouchability. The Constitution in its
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policies relating to protection, promotion and use of
natural resources has provisions to protect, promote,
and make environmental friendly and sustainable
use of natural resources available in the country,
in consonance with national interest and adopting
the concept of inter-generational equity, and make
equitable distribution of fruits, according priority and
preferential right to the local communities.?*

There are 125 caste/ethnic groups reported in
the national census, 2011. Chhetri is the largest
caste/ethnic groups having 16.6% of the total
population followed by Hill-Brahman (12.2%),
Magar (7.1%), Tharu (6.6%), Tamang (5.8%), and
others. Similarly, altogether 123 languages have
been reported as mother tongues. Nepali is spoken
as mother tongue by 44.6 % of the total population
followed by Maithili (11.7%), Bhojpuri (6.0%),
Tharu (5.8%), Tamang (5.1%), and others. There are
ten types of religion categories reported in the census.
Hinduism is followed by 81.3% of the population
while Buddhism (9.0%), Islam (4.4%), Kirat (3.1%),
and others.?*?

There is no official definition of indigenous peoples

241 MoLJPA (2015) The Constitution of Nepal, 2015,
Kathmandu: Government of Nepal, Ministry of Law, Justice
& Parliamentary Affairs.

242 CBS (2012) National Population and Housing Census
2011 (National Report), Kathmandu: Government of Nepal,
National Planning Commission Secretariat, Central Bureau
of Statistics.



%9 @ Dhananjaya Lamaichhane

(IPs) in UN-System. IPs are those people who
practice unique traditions, they retain social, cultural,
economic and political characteristics that are distinct
from those of the dominant societies in which they
live. United Nations Declaration on the Rights of
Indigenous Peoples, 2007 (UNDRIP) concerns that
IPs' historic injustices regarding their lands, territories
and resources (LTR), and recognises the urgent need
to respect and promote the inherent rights of IPs
which derive from their political, economic and social
structures and from their cultures, spiritual traditions,
histories and philosophies, especially their rights to
their LTR. Member States should provide effective
mechanisms for prevention of, and redress for any
action which has the aim or effect of dispossessing
them of their LTR.

Art. 31 of it envisaged that IPs have the right to
maintain, control, protect and develop their cultural
heritage, traditional knowledge and traditional
cultural expressions, as well as the manifestations of
their sciences, technologies and cultures, including
human and genetic resources, seeds, medicines,
knowledge of the properties of fauna and flora, oral
traditions, literatures, designs, sports and traditional
games and visual and performing arts, and have the
right to maintain, control, protect and develop their
intellectual property over such cultural heritage,
traditional knowledge, and traditional cultural
expressions.?*

243 UN (2007) United Nations Declaration on the
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Nepal has ratified the Convention on Indigenous and
Tribal Peoples (N0.169) adopted by the International
Labor Organisation (ILO) in 1989. Nepal thus
becomes the first country in South Asia to ratify this
convention and the only second country in all of
Asia to do so. The convention supports the principle
of self-management and guarantees the right of IPs
regarding consultation and participation in issues
relating to their own development. Among other
aspects, it protects the right to practice traditional
economies, to traditional land and resources and to
use indigenous languages in education. It is the only
legally binding instrument on IPs’ rights and serves
as a framework for Constitutional and legal reforms
leading towards the development of more equitable
and inclusive societies.

Art. 15 of ILO convention states that the rights of the
peoples concerned to the natural resources pertaining
to their lands should be specially safeguarded. These
rights include the right of these peoples to participate
in the use, management and conservation of these
resources. The peoples' participation in the benefits of
development activities, and receive fair compensation
for any damages which they may sustain as a result of
such activities.?*

Rights of Indigenous Peoples, New York: United
Nations.
244 ILO (1989) Indigenous and Tribal Peoples Convention,

1989 (Convention No. 169), Geneva: International Labor
Organisation.
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Nepal is also a Party to the Convention on Biological
Diversity (CBD), 1992 of the United Nations
Conference on Environment and Development
(UNCED). The convention is the only international
instrument that comprehensively addresses biological
diversity. The convention’s three objectives are the
conservation of biological diversity, sustainable use
of its components and fair and equitable sharing
of benefits arising from the utilisation of genetic
resources. To further advance the implementation of
the third objective, the World Summit on Sustainable
Development (WSSD), 2002 called for the negotiation
of an international regime, within the framework of
the convention, to promote and safeguard the fair
and equitable sharing of benefits arising from the
utilisation of genetic resources.

The Nagoya Protocol on Access to Genetic Resources
and the Fair and Equitable Sharing of Benefits
Arising from their Utilisation to the Convention on
Biological Diversity was adopted at the tenth meeting
of the Conference of the Parties (COP) on 29 October
2010, in Nagoya, Japan. The protocol significantly
advances the convention’s third objective by
providing a strong basis for greater legal certainty and
transparency for both providers and users of genetic
resources. Specific obligations to support compliance
with domestic legislation or regulatory requirements
of the party providing genetic resources and
contractual obligations reflected in mutually agreed
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terms are a significant innovation of the protocol.
These compliance provisions as well as provisions
establishing more predictable conditions for access
to genetic resources will contribute to ensuring the
sharing of benefits when genetic resources leave a
party providing genetic resources.

In addition, the protocol’s provisions on access
to traditional knowledge held by indigenous and
local communities when it is associated with
genetic resources will strengthen the ability of
these communities to benefit from the use of their
knowledge, innovations and practices. By promoting
the use of genetic resources and associated traditional
knowledge, and by strengthening the opportunities
for fair and equitable sharing of benefits from their
use, the protocol will create incentives to conserve
biological diversity, sustainably use its components,
and further enhance the contribution of biological
diversity to sustainable development and human
well-being with the aim of ensuring that traditional
knowledge associated with genetic resources that is
held by indigenous and local communities is accessed
with free, prior and informed consent (FPIC) and
establishing the mutually agreed terms (MAT) in the
involvement of them.?®

245 UNCBD (2011) Nagoya Protocol on Access to Genetic
Resources and the Fair and Equitable Sharing of Benefits
Arising from their Utilisation, Montreal: Secretariat of the

Convention on Biological Diversity.
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Policy status

Forestry Sector Gender and Social Inclusion
Strategy, 2008: The Ministry of Forest and Soil
Conservation (MoFSC) has envisased of gender
and social inclusion. “Ministry of Forest and Soil
Conservation is a gender and social equity sensitive
and socially inclusive organisation practicing good
forest governance to ensure equitable access to,
benefits from and decision making power over forest
resources of all stakeholders.” To achieve the vision,
the Ministry has committed to address gender and
social inclusion and promote equitable access of the
socially excluded to forest resources and benefits.
The Ministry has identified the following four change
areas in order to attain the institutional vision:
(1) Gender and equity sensitive policy and strategy,
(2) Equitable governance,
(3) Gender and equity sensitive organisational
development and programming, and
(4) Equitable access to resources and benefits.

In order to make this vision operational, MoFSC
has developed the Strategy. Which provide the
operational guidelines for implementation of gender
and social inclusion issues in the forestry sector, make
provision for proportional representation of women,
dalit, Janajati and other excluded groups in executive
committee, and adopt the policy of maximum two
tenures in key posts and make provision of at least
one woman in such post.
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Herbs and Non-Timber Forest Products
Development Policy, 2004: The policy emphasises
on preliminary processing of herbs and NTFPs at
local level for generating employment and income
opportunities in the remote areas, and value addition
through collection and commercial centers with
involving private sector, local government and
others participation for local economic activities.
Also focuses that enough assistance is needed for
the management of necessary capital, infrastructures,
and promotion of technical knowledge and skills,
and marketing management, enhanced commercial
competitiveness of the products for the poverty
alleviation of local people through substantial
improvement in their livelihoods. Ensuring the
participation of poor, women and disadvantaged
groups in collection, processing, production and sales
and enhancing the gender and social mainstreaming
in natural resources management are other key
provisions of the policy.>*

National Rangeland Policy, 2012: The strategies for
management of rangeland biodiversity emphasise on
improving knowledge and understanding of rangeland
ecology and biodiversity, and development and
implementation of integrated rangeland management
plans and programs for the conservation of rangeland
and enhancing the herders’ livelihood. Rangeland
246 MoFSC (2004) National Herbs and Non Timber Forest

Products Policy, Kathmandu: Government of Nepal, Ministry
of Forests and Soil Conservation.
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ecosystems in Nepal are comprised of grasslands,
pastures and shrub lands that cover about 1.7 million
hectares or nearly 12% of country’s land area. About
79% of the rangelands are located in the Himalayan
region, 17% in Middle Mountains and the remaining
four % in the Terai. %’ The alpine meadows are
exceptionally rich in biodiversity where many of
the floral and faunal species found are endemic
to Nepal and others are high-value medicinal and
aromatic plants. These grasslands are also home
to endangered wildlife. Strengthening of the local
innovations, knowledge and practices related to
sustainable management of rangeland resources and
promoting rangeland-based sustainable livelihood
options is essential. The policy identifies the need of
formulating Access to Genetic Resources and Benefit
Sharing (AGRBS) Act to establish legal rights and
equitable sharing of benefits for rich genetic resources
and genetic materials of rangelands, as well as
implementing necessary laws to establish intellectual
property rights on rangeland resources and related
traditional knowledge, skills, innovation, technology
and practices, of individual, community and the state,
by registering such traditional knowledge, skills and
practices etc to help conserve the Nepal's genetic
resources. According to the policy, the rangeland
would be handed over to the real users of it for
management (conservation, management, utilisation).

247 MoFSC (2014) Nepal Biodiversity Strategy and Action Plan
2014-2020, Kathmandu: Government of Nepal, Ministry of
Forests and Soil Conservation.
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National Wetlands Policy, 2013: The policy
recognises the importance of traditional knowledge,
skills and experience of wetlands-dependent
communities and their promotions. It also envisioned
for livelihoods improvements of communities
through entrepreneurship of wetland resources by
involving them in conservation and management of
wetlands. Several communities across the country are
dependent on wetlands for their livelihoods since the
past immemorial, therefore the policy has emphasized
on the classifications of wetlands on different bases
for their effective management by indentifying
appropriate management authority and assigning the
roles and responsibilities.

National Forest Policy, 2015: The policy has the
provisions on: increasing access of indigenous, ethnic,
and local communities on sustainable management
and utilisation of biodiversity, biological resources
and watershed; scientific record keeping of traditional
knowledge, skills, practices and technology related
to plants and wildlife; ensuring the access of distant
and poor, indigenous, ethnic, dalit, women and
marginalised users to the forest resources through
community based forest management systems;
ensuring preferential access and benefit sharing to
the communities of indigenous, ethnic, dalit, poor,
single women, and disabled people; capacity building
and employment generation activities for livelihoods
improvement of forest dependent indigenous,
ethnic, dalit, women, marginalised, minority, poor,
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smallholders, herders, forest labor and youth; and use
of traditional and customary knowledge and skills of
community and local people in forest management.

National Biodiversity Strategy and Action Plan,
2014-2020: The specific strategies and associated
actionsare grouped into the six biodiversity themesand
15 cross-cutting subjects. The strategies for managing
protected area and forest biodiversity aim at reducing
or managing human pressures on natural resources,
reducing human-wildlife  conflict, controlling
invasive alien species, mitigating climatic threats to
ecosystems, species and their habitats, and addressing
economic and social concerns of local and indigenous
communities through targeted programs, enabling
policy and legislative environment. Reducing the rate
of loss and degradation of forest habitats, improving
biological connectivity, enhancing knowledge and
understanding about forests, promoting conservation
of species and genetic diversities, enhancement of
forest-based livelihoods are some of the focused
areas. The strategies for wetland biodiversity focus
on effective conservation and sustainable utilisation
of wetland resources, and addressing the legislative
gap and administrative ambiguities. Improving and
expanding the existingcommunity-based management
of agricultural genetic resources; strengthening the
national ex-situ conservation programs; enhancing
communication, education and public awareness;
and promoting indigenous traditional knowledge,
skills and practices are some of the strategies for
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management of agro-biodiversity.

Main action areas include supporting National
Foundation for Development of Indigenous
Nationalities (NFDIN), Nepal Federation of
Indigenous Nationalities (NEFIN), and other
federations and networks to protect and promote
traditional knowledge, innovations and practices
of indigenous and local communities relevant to
conservation and sustainable use of biodiversity,
and their customary use of biological resources.
Moreover, it focuses on conducting research on
indigenous and traditional knowledge of biodiversity
and benefit sharing, formulation and enactment of
Intellectual Property Rights Act recognizing prior art,
geographical indication and trademarks and providing
intellectual property rights to the group of indigenous
and local communities on whose bio-cultural
heritage such products are based. It further stresses
on the development and implementation of protocol
to document traditional knowledge, innovations
and practices of indigenous and local communities
associated to conservation and use of biological
resources, and of mechanism to incorporate the local
knowledge, customary practices and institutions of
IPs and local communities in the management of
biodiversity.

The Fourteenth Plan (2073/74-75/76) Approach
Paper, 2073: The plan has set forth the provisions
regarding improvement of livelihoods of vulnerable,
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ultra-marginalised and marginalised indigenous
communities by increasing their access to
socioeconomic and governance sectors of the country,
by promoting their participation on every steps of
development and service delivery, by enhancing
their capacity to get mainstreaming in the access and
benefit sharing of the resources. It also states about
specially targeted economic, social, and infrastructure
development programs in the remote and backward
areas, capacity enhancement of community based
and non-governmental organisations working at local
grassroots levels fair and equitable management
and utilisation of resources to reduce poverty and
to prepare base for economic prosperity. It further
envisages that certain amount of income from the use
of resources would be spent for their conservation,
researchand developmentactivities, and the protection
of endangered languages and cultures, consolidation
of related academies so as to conserve and promote
languages, literatures, arts and cultures.

Implementation status

The above mentioned policies and strategies have been
gradually implemented with adaptive management
principles and learning by doing basis. They have
been regularly revised and updated accordingly to
comply with the changes in international and national
scenarios. Community-based forest management
programs, including community forestry, leasehold
forestry, and collaborative forestry have been
substantially contributing to the livelihoods of
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many indigenous and backward communities by
providing forest-based products, generating income
and employment. These three programs cover over
30% of the national forest area and have helped abate
loss and degradation of forests and even reversed
the trend in many areas, particularly the Middle
Mountains. The improvement in forest condition
under community management is believed to have
positively contributed to biodiversity conservation
and economic development at local levels. Currently
approximately 19,000 community forest user groups
involving 2.24 million households are managing 1.8
million hectares of forestland under the community
forestry program; 50 collaborative forests, covering
a total area of 75,000 hectares, in Terai districts.
Similarly, the pro-poor leasehold forestry program
implemented in 39 districts across Nepal has
played an important role in restoration of degraded
forestlands, thereby contributing to biodiversity
conservation alongside poverty alleviation of poor
and marginalised people. Currently, a total 7,413
households living below the poverty line are engaged
in the management of 42,773 hectares leasehold
forests. Private forest has also increased throughout
the country and there are already more than 3,500
registered private forests with a total of 3,329,885
trees grown in 2,900 hectares of private land. Several
landscape level programs in Terai and the Himalayan
regions have contributed to the integrated development
(ecological, social, economic and cultural) of the
people and environment. The GSI Strategy has been
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well implemented supported by various guidelines
that ensure participation of women, dalit, IPs and
other communities in proportional representation
in decision making, executive committees, and
implementation of the programs, resource utilisation
and benefit sharing, and socioeconomic development
activities.

Gaps

Despite some achievements, there are still several
gaps between words and actions, for example,
supporting local communities and IPs against poverty
and marginalization by promoting greater national
commitment and action towards policy, legal and
institutional reforms that secure their rights to own,
control and benefit from natural resources, especially
forests. There is also a substantial gap in framing
policies and their effective implementation by making
necessary laws to realize the policies and international
commitments. Institutional/organisational gaps are
prevalent such as lack of regular meetings of various
steering committee, coordination committee and
implementation committee mainly due to lack of
financial and human resources for them. Monitoring
and evaluation is not very objective to assess the
effectiveness of policies, programs and activities
and consistencies among them. Scattered, small
and patchy programs are not reaping the fruits of
development activities as desired.

Challenges



Aurern snfearElt sifueRte ;- Afife srEe, SR T sEEEE @ 30

Unstable political situation and lingered sociopolitical
and economic transition in the country have become
the main challenges for effective implementation
of existing policies, rules and regulations regarding
the rights of IPs. Many development activities
have been superseded by the political agendas such
as delayed Constitution making process, conflict
resolution and peace process so that root causes of
rural poverty could not be prioritised and addressed.
Policies are not supplemented by necessary legal,
institutional and administrative  arrangements.
International commitments and obligations needs to
be complied with adequate national instruments such
as ratification, law-making and preparing for their
implementation mechanism. Need to supporting the
IPs and local communities in forests and other rural
areas, helping them to secure and realize the rights to
own, control, and benefit from the natural resources
they have depended on for generations.

Conclusion and recommendations

Humans and nature are inseparably linked. Nepal is
committed to support the community-based natural
resource management approach to promote the policy
of biodiversity conservation. Several policies have
been introduced to transfer management and use rights
for natural resources to the local communities and IPs.
However, the fast, donor-driven top-down procedure
of establishing new rules contradicts the local
tradition and culture. Different individual economic
interests can hinder successful collective action for
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natural resource management. Based on the analysis
and discussions made so far regarding background,
existing policies and their implementation, gaps,
and challenges, following recommendations can be
postulated for further considerations by concerned
stakeholders.

International commitments and national
policies should be implemented in the
stipulated time frame.

Necessary institutional arrangements and their
strengthening with adequate resources and
budget are necessary to implement effectively
the policies related to IPs.

Participation on decisions regarding access
to forest resources has been increasing but
meaningful participation needs to be ensured.
Income generation activities and educational
promotional activities required to make them
understand their rights and duties concerning
management and utilisation of resources.
Sufficient promotional activities from
government and non-governmental sector
are to make IPs self reliant for their basic
needs and expedite the endeavors towards
sustainable development.

Meaningful participation in local and national
program planning with participatory appraisal
identifying and prioritizing the rational and
implementable programs with certainty of
required financial and organisational supports
by the government and non-government
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organisations.

e Development activities that affect their
traditional rights should be taken into
consideration and provide compensatory
relief or ensuring adequate employments with
good wage rates.

e Redistributing policies of the government
should focus on plowing back at local
communities a good share of benefits/income
accrued from the use of resources from the
outsiders.

e Special provisions such as subsidies on
sustainable harvesting of the medicinal plants
and other resources will be a good incentive
for them to take ownership of resources
conservation and management.
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Ensuring Indigenous Peoples
Rights in Policies on Forest,
Water and other Natural
Resources:

Issues, Challenges and Way
Forward

Dr. Krishna B. Bhattachan

Background

In Nepal and elsewhere in the world, forest, water
and other natural resources are the most important
component of lands and territories, and resources and
very much a part and parcel of collective way of life
of indigenous peoples. Delinking indigenous peoples
with forest, water and other resources have immediate
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effects, such as loss of livelihood, food insecurity and
resettlement, to a long term effects, such as loss of
collective identity and, in some cases, extinction of
indigenous peoples. Distinct collective identity, self-
determination, autonomy, self-rule, customary laws,
mother tongues, indigenous knowledge, indigenous
education and health, livelihood etc. revolve around
it. It is a fact that indigenous peoples have special
relationship with forest, water and other natural
resources and hence, are its custodian. It is in this
context, Roger Plant aptly writes, "The land and
territorial claims of indigenous peoples may be rooted
far back in history, way before the establishment of
the modern nation-state. Their demands are usually
underpinned by the notion that indigenous peoples
have special claims to the land, first because their
unique relationship with the land and environment
is necessary for their survival as culturally distinct
peoples, and second because their rights over lands
and resources may never have been ceded to the
state."*® If we look back recent past, the Tharus
lived their own way of life in dense tropical forest
in the Terai region of Nepal. They were immune to
malaria but it deterred outsiders (Baij or Bajiya in the
Tharu language) to settle in their forest. After malaria
eradication program implemented in 1950, gradually
attracted outsiders to encroach in and control their
over land and resources, ultimately detaching them
from forest and other resources, and resulting Tharu
bonded laborers called Kamaiayas and Kamlaris. It

248 Roger Plant (1994) Land Rights and Minorities. The
UK: Minority Rights Group (MRG), P. 8.
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is in such context, "The distinction between claims
based on need and claims based on historical rights is
of obvious importance,"?* as noted by Plant.

According to an UNDRIP manual produced by
Asia Indigenous Peoples Pact (AIPP), the multi-
dimensional relationship of indigenous peoples
to land include land is the basis of livelihood, the
social and cultural dimension of the relationship to
land include spiritual dimension, communal and
intergenerational.®® In the manual it is said that
history and identity are written in the landscape
because "...if rapid changes occur in the land use or
land tenure systems of indigenous communities, or
if indigenous communities lose access to and rights
over land and resources, the indigenous communities
will themselves change rapidly and in many ways."?!

This paper is about policies relating to forest, water
and other resources. Let me clarify first the meaning
of the word "policy". It is so flexible that it has
been defined and used in different ways in different
countries and within the country also on different
occasions. According to Wikkipedia, "A policy is
a deliberate system of principles to guide decisions
and achieve rational outcomes. A policy is a statement

249 Roger Plant (1994) Land Rights and Minorities. The
UK: Minority Rights Group (MRG), P.8.

250 AIPP (2010) Training Manual on the United Nations
Declaration on the Rights of indigenous Peoples. A
Community training Manual, Chiangmai: Asia Indigenous
peoples Pact (AIPP), P. 68 & 70.

251 Ibid, P. 70.
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of intent, and is implemented as a procedure or
protocol."#2 The Webster's dictionary has noted four
interconnected definitions of 'policy'. These are:
(a) "A definite course or method of action selected (by
government, institution, group or individual) from
among alternatives and in the light of given conditions
to guide and, usually, to determine present and future
decisions"; (b) "A specific decision or set of decisions
designed to carry out such a course of action"; (c)
"Such a specific decision or set of decisions together
with the related actions designed to implement them",
and (d) "A projected programme consisting of desired
objectives and the means to achieve them."? In this
paper, therefore, | have used the term "policy", based
on these both and other definitions, basically, to refer
to two sides of the coin of "policy™: one side is that
policies are made, and the other side is that these
made policies are implemented. However, there are
variation in policies based on expanded regulation,
incentive, market, capacity development, suppression,
inducement, and promotion.?*

Any policy indeed needs clarity in goals, targets, and
time bound plan of action for effective implementation
of the decision made. In this case, goals to fulfil
international obligations and full respect of indigenous
peoples' collective rights. Targets include indigenous

252 https://en.wikipedia.org/wiki/Policy

253 http://www.fao.org/wairdocs/ilri/x5547e/x5547e05.htm.
254 h tt p:/ [/ w w w . e n v .
go.jp/en/earth/ecoasia/ APEIS/Meeting/_notes/RCC4/05_
ProgressReportRISPO_IGES11-25.pdf.
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peoples in general and concerned indigenous peoples
who are or would be affected directly or indirectly
by those policies. Time bound action plan relating
to provisions on forest, water and resources stated in
UNDRIP and ILO C. No. 169 is equally essential.

Policies related to forest, water and resources are
scattered in the Constitution, policies formulated by
the Ministries, legislations enacted by the Parliament
and periodic planning developed by the National
Planning Commission. Details of each of them are as
follows:

Policies stated in the Constitution: Concerning
policies of the state, Article 51 of the Constitution
of Nepal, 2015, the State shall pursue 13 policies,
including policies relating to protection, promotion
and use of natural resources. In Article 51 (g) policies
relating to forest, water and other natural resources
are as follows:

"(1) to protect, promote, and make

environmental friendly and sustainable

use of, natural resources available in the

country, in consonance with national

interest and adopting the concept of

inter-generational equity, and make

equitable distribution of fruits, according

priority and preferential right to the local

communities,

(2) to make multi-purpose development of

water resources, while according priority

to domestic investment based on public
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participation,

(3) to ensure reliable supply of energy in
an affordable and easy manner, and make
proper use of energy, for the fulfilment of
the basic needs of citizens, by generating
and developing renewable energy,

(4) to develop sustainable and reliable
irrigation by making control of water-
induced disasters, and river management,
(5) to conserve, promote, and make
sustainable use of, forests, wildlife,
birds, vegetation and bio-diversity, by
mitigating possible risks to environment
from industrial and physical development,
while raising awareness of general public
about environment cleanliness,

(6) to maintain the forest area in necessary
lands for ecological balance,

(7) to adopt appropriate measures to
abolish or mitigate existing or possible
adverse environmental impacts on
the nature, environment or biological
diversity,

(8) to pursue the principles of
environmentally sustainable development
such as the principles of polluter pays, of
precaution in environmental protection
and of prior informed consent.
(9)tomakeadvancewarning, preparedness,
rescue, relief and rehabilitation in order to
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mitigate risks from natural disasters."?*

According to Article 51 (j) concerning policies
relating to on social justice and inclusion, "(8)
to make the indigenous nationalities participate
in decisions concerning that community by
making special provisions for opportunities
and benefits in order to ensure the right of
these nationalities to live with dignity, along
with their identity, and protect and promote
traditional knowledge, skill, culture, social
tradition and experience of the indigenous
nationalities and local communities, 2%

In Article 51 (j) of the Constitution of Nepal, 2015
about policies relating to social justice and inclusion,
sub-article 8 is policy relating to indigenous
peoples, which states, "(8) to make the indigenous
nationalities participate in decisions concerning
that community by making special provisions for
opportunities and benefits in order to ensure the right
of these nationalities to live with dignity, along with
their identity, and protect and promote traditional
knowledge, skill, culture, social tradition and
experience of the indigenous nationalities and local

255 http://www.nepalembassy-germany.
com/pdfs/Constitution_full_english.pdf.
256 http://www.nepalembassy-germany.

com/pdfs/Constitution_full_english.pdf.
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Communities,".

However the problems with these policies of the state
is mentioned in Article 55 of the Constitution thus:
"Questions not to be raised in court: No question
shall be raised in any court as to whether any matter
contained in this Part has been implemented or not."
It clearly indicates that those policies which are
favorable to those who are in power and decision
making are free to implement in a meaningful way.
On the contrary, those who are powerless and are
not in decision making, should wait for indefinite
period unless they could exert organized pressure to
the Government and the main political parties for its
effective implementation.

Policies developed by the ministries: The Ministry
of Forest and Soil Conservation (MoFSC) has
developed policies on forest. These are: (i) National
Biodiversity Strategy and Action Plan, 2014-2020, (ii)
National Forest Policy, 2015, (iii) National Wetlands
Policy, 2013, (iv) National Rangeland Policy, 2012,
(v) Forestry Sector Gender and Social Inclusion
Strategy, 2008, and (v) Herbs and Non-Timber
Forest Products Development Policy, 2004.%" Also,
the Ministry of Energy (MoE) has developed energy
policies. These are: (i) the hydropower development
policy, 2001, (ii) National Water Plan, and (iii) Water
resources strategy.

257 For detail cf. a paper by Dhananjaya Lamichane in
this book.
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Operational policiesstated by the national planning
commission: National Planning Commission (NPC)
has stated operational policies relating to forest, water
and other resources in the 13" Periodic Plan and the
Concept Paper of the 14" Periodic Plan. The 13®
Periodic Plan (2013-2016) has a separate plan for
forest and land-protection. The mains strategic and
operational policy mentioned are to "maintain at least
40% of the total land as forest area;" and "Protect
resources, sustainable management and best use of
forest area.?® Similarly, in the Concept paper of the
14" periodic plan (2017-2020), the Government's
interest on forest is concerned mainly with timber,
firewood, non-timber forest products, and its role in
agriculture and irrigation."?°

Laws and regulations with policy implications:
The MoFaSC in its official website list 11
treaties/agreements under the Ministry and it includes
CBD but not ILO C No. 169 and UNDRIP.2%°

Laws and regulations are part of the policies. Existing
laws are neither compatible with the Constitution of
Nepal, 2015 nor with international laws of which
Nepal is a party. More than 360 new laws are in the
process of legislation, existing laws and regulations
are as follows:

258 NPC (2013) The 13% Periodic Plan (2013-2016),
National Planning Commission.

259 NPC (2016) Concept paper of the 14" periodic plan
(2017-2020), National Planning Commission, P. 76.

260 http://www.mfsc.gov.np/content.php?id=299
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Policies on forests and natural resources that are
enforced are: the Forest Act, 2049, Forest Regulation,
2051, National Park and Wildlife Protection Act,
2029, Wildlife Reservation Regulation, 2034, and
Buffer Zone Management Regulation, 2052.

Policies on environment that are enforce are the
Environment Protection Act, 2053, Environment
Protection Regulation, 2054, National Wetland Policy,
2059, Land and Watershed Protection Act, 2039,
Jalchar Thek Niyam, 2019, Jalchar Samrachyan Ain,
2017, Natural Disaster Relief Act, 2039, National
Nature Protection Fund Act, 2039, and Ancient
Monument Protection Act, 2013.

Polices on land are equally related to policies on
natural resources. Policies on land that are enforced
are: the Land Related Act, 2021, Land Related
Regulation, 2021, Land (Naap Janch) Act, 2019,
Act, 2034, Land Acquisition Regulation, 2026, Land
Acquisition Regulation, 2016, Malpot Act. 2034,
Malpot Regulation, 2036.

Other policies related to natural resources that are
enforced are: Compensation Act, 2019, Public Road
Act, 2031, Consumer Protection Act, 2054, Local
Autonomous Rule Act, 2055, Local Autonomous
Rule Regulation, 2056, and provisions of natural
resources in the Constitution of Nepal, 2015.

The MoFSC and MoE should review and revise its
Policy on indigenous peoples to make it consistent
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with the UN Declaration on the Rights of Indigenous
Peoples (UNDRIP), including in particular its
provisions on Free Prior and Informed Consent. This
is indeed an urgent matter.

Multi Stakeholder Forestry Program, in its report on
Synthesised Forestry Sector Gender Equality and
Social Inclusion (GESI) Policy Briefs, has provided
a summary of policies, strategies, Acts, regulations,
directives and guidelines and their emphasis on
gender, inclusion and poverty relating to forest, which
is as follows:
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The main problems, relating to indigenous peoples'
rights, in all these Government policies spelled
out in policy documents, Constitution, Acts,
regulations, plans, directives and guidelines are that
the Government formulated and implemented these
policies-

e by completely ignoring the state's obligation
of international laws and commitments,
namely UNDRIP and ILO C. 169,

e without indigenous peoples' full, effective
and meaningful participation at all levels,
including decision making,

e without taking free, prior and informed
consent of indigenous peoples, and

e Dby treating indigenous peoples as a
stakeholders or excluded groups, but not as
the rights holders.

Formulation or decision of the policies is one half of
a coin but implementation is the other half.

Implementation of policies stated in the
Constitution: The Constitution of Nepal, 2015,
including its policies on natural resources, including
forest and water, were not drafted and finalized by
taking free, prior and informed consent (FPIC) of
indigenous peoples, and also as the Constitution was
promulgated amidst controversy showing barrels
of the gun and strong protests from the Madhesi
and indigenous peoples, including the Tharus, it
has not yet been implemented, except in formation
of Council of Ministers, election of President, Vice
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President, Speaker and Deputy Speakers of the
House, appointment of Supreme Court Justices, and
ambassadors. A commission is working on making
recommendation for restructuring of local bodies and
the main political parties are debating on the need of
local bodies' elections.

AstheArticle 52 of the Constitution states, "obligations
of the State: It shall be the obligation of the State to
make Nepal a prosperous and affluent country by
protecting and promoting fundamental rights and
human rights, pursuing directive principles of the
State and 44 gradually implementing policies of the
State, while keeping intact the freedom, sovereignty,
territorial integrity and independence of Nepal" and
Article 55 clearly states, "No question shall be raised
in any court as to whether any matter contained in
this Part has been implemented or not", it hard to
believe that any of these nine policies would ever be
implemented effectively. Whatever policies of the
state are sated in the Constitution, the makers of the
Constitutions have no intention of implementing itand
they have got immunity for doing so. As these policies
on natural resources are interconnected with other
Constitutional provisions, including the structure of
the state, such policies would not be fair and just as
per international standards of human rights as long as
the existing Constitution is not rewritten complying
with international laws that Nepal is a party to.

Implementation status of other policies: As there
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is no compliance of UNDRIP and ILO C. 169 in
Nepal government's policies related to forest, water
and other resources, its implementation is very poor.
As far as implementation of the Government policies
related to forest, water and other resources are
concerned, all existing policies that are predatory to
and/or against indigenous peoples' human rights, are
fully implemented but there is indeed no policy has
been formulated to fully, effectively and meaningfully
implement UNDRIPand ILO C. 169. In Nepal, most of
the aggressive development works are done by Nepal
Government with financial and technical support of
various bi-lateral and multilateral aid agencies but both
are not serious about its implementation. For example,
talking about implementation of World bank's policies
on indigenous peoples, Sasha Chavkin reports “there
was often no intent on the part of the governments to
comply — and there was often no intent on the part
of the bank’s management to enforce,” said Navin
Rai, a former World Bank official who oversaw the
bank’s protections for indigenous peoples from 2000
to 2012. “That was how the game was played.”?%

Critical issues

Both from the perspectives of indigenous peoples'
rights and the ground reality of everyday lives of
indigenous peoples, the most critical issues relating to
Nepal's policies on forest, water and other resources

261 https://www.yahoo.com/news/world-bank-breaks-
promise-protect-040100433.html?ref=gs
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are as follows:

Make policies related to forest, water and other
resources fully compatible with UNDRIP, ILO C.
169 and the Outcome Document: As a part of the
implementation of the implementation of the new
Constitution based on federalism, the Government
is in the process of amending existing laws and
making new legislations on forest, water, and other
resources, Nepal as a party to international laws and
commitments, and as per Article 9 of the Nepal Treaty
Act, 1991%%2 it is the obligation of the Government
to fully comply with UNDRIP, ILO C. 169 and the
Outcome Document. UNDRIP central Articles 25
and 26 on resources, Articles 8 and10 relating to
dispossession from resources, Article 27 relating to
customary laws regulating rights to resources, article
28 on the right to redress for past injustices, Article
20 on the right to means of subsistence, Article 29 on
the recognition of indigenous peoples' conservation
and protection of the environment, Articles 18 and 19
on resources and the right to self-determination needs
to be ensured.?®® Also, Articles 7, 13, 14, 15, 16, 17
relating to natural resources, including forest, water
and pasture also needs to be ensured.

262 http://www.lawcommission.gov.
np/en/documents/2015/08/treaty-act-2047-1990.
pdf

263 AIPP (2010) Training Manual on the United Nations
Declaration on the Rights of indigenous Peoples. A
Community training Manual. Chiangmai: Asia Indigenous
peoples Pact (AIPP), P. 85-88.
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Gross violation of human rights relating to
forest, water and other resources: The state has
been grossly violating indigenous peoples' rights
relating to forest, water and other resources by not
complying with and implementing UNDRIP and ILO
C. 169 in meaningful ways. Constitutional and legal
provisions and policies are not compatible with these
international standards of human rights.
Constitutional and legal recognition collective
rights of indigenous peoples relating to forest,
water and other resources: The state, the government
and the main political parties, namely, the Nepali
Congress and the Communist Party of Nepal-Unified
Marxists Leninist outright reject collective rights
of indigenous peoples, such as self-determination,
autonomy, self-rule, land, territories and resources
and customary laws. Another main political party
Unified Communist Party of Nepal-Maoist are in
theory for collective rights of indigenous peoples but
in practice they align with the NC and CPN-UML on
these issues.

Dispossession from forest, water and other
resources: Systematic dispossession of land and
territories, in general, and of forest, water and
other resources, in particular, of indigenous peoples
began after territorial unification of Nepal in 1768,
heightened during the autocratic partyless Panchayat
rule from 1960 to 1990, and continue unabated, though
in changing forms. During 104 years of autocratic
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Rana rule that ended in 1950, Birta and Jagir land
tenure system were used for such dispossession;
during 30 years of autocratic partyless Panchayat
political system invented by King Mahendra in 1960,
indigenous peoples' lands, territories and resources,
especially forest, water and other resources were
dispossessed by enacting laws. Kipat, i.e. communal
land tenure system of indigenous peoples, specially
the Limbus, were abolished. Legislations relating
to nationalisation of forest, community forest,
collaborative forest, national parks, wildlife reserves,
protected areas, wetlands, hydropower etc. not only
dispossessed indigenous peoples from their ancestral
lands, territories and resources but they were turned
into refuges or strangers in their own lands. More
recently, road expansion projects implemented by
the Government has been dispossessing indigenous
Newars from their lands in the Kathmandu Valley.
According to UNDRIP and ILO C. 169, it is required
to give ownership and control over forest, water and
resources to concerned indigenous peoples.

Livelihood problems: Due to dispossession from
lands, territories and resources, specially forest
and water, indigenous peoples, be it forest peoples
like nomadic Rautes and the Tharus, and shifting
cultivators like Chepangs, be it mountain pastoralists
like Dolpo, be it like pastoralist and agriculturalist
like the Gurungs and Magars, almost all are suffering
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from livelihood problems.?425 They cannot collect
or produce foods from the forest and water that
used to be in their collective possession in the past.
Livelihood problems of indigenous peoples need to
be solved.

Rehabilitation, resettlement and compensation:
Due to dispossession of land, territories and resources,
many indigenous peoples, and also because of natural
disasters such as floods, landslides and earthquakes,
and aggressive development such as national
parks, protected areas, community forest, and
roads, indigenous peoples are displaced from their
ancestral lands. Resettlements bring chain reactions
of problems which indigenous peoples are neither
prepared nor could adopt. Often the Government's and
aid agencies' rehabilitation, resettlement programs,
compensation destroy indigenous peoples way of life,
including their culture.

Gender equity and equality: For indigenous women,

264 Krishna B. Bhattachan (2005) Tribals and Forest in
Nepal: Whether Tribals or Animals and the Dominant Groups
Have Right to Live? in Dhaulagiri Journal of Sociology and
Anthropology, Volume I, Kathmandu: Tribhuvan University,
Department of Sociology/Anthropology, Mahendra Mutliple
Campus, Baglung, P. Pp. 42-66.

265 Krishna B. Bhattachan (2015) Post shifting cultivation:
Struggles for livelihood and food security among Tharu people
displaced by the Chitwan National Park in Nepal in Shifting
Cultivation, Livelihood and Food Security New and Old
Challenges for Indigenous peoples in Asia (Chrstian Erni,
ed.), Bangkok: FAO, IWGIA and AIPP, P. 291-326.
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gender equity and equality within indigenous peoples
and also within women is an important critical issue.
Indigenous women's distinct identity and needs are
ignored in both formulation and implementation of
policies relating to forest, water and other resources.

Redress for past injustices: In the past, forest, water
and resources traditionally owned or occupied or used
by indigenous peoples have been confiscated, taken,
occupied, used or damaged without taking free, prior
and informed consent. In such cases, these indigenous
peoples have the right to redress by restitution or just,
fair and equitable compensation.

Rising and/or emerging conflicts relating to forest,
water and other resources: Conflicts between
the state and indigenous peoples and also between
indigenous peoples and others are growing and new
conflicts are emerging. For example, local level
conflicts are seen in hydropower projects, electricity
transmission lines, irrigation, national parks, wildlife
reserve, hunting grounds, and protected areas. The
Lawyers' Association for the Human Rights of
Nepalese Indigenous Peoples (LAHURNIP) has been
taking up at least 35 legal cases of such conflicts.
Most of these conflicts are on natural resources with
particular focus on FPIC, compensation and benefit
sharing.

Challenges
From indigenous peoples' rights perspective, there are
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many challenges in formulating and implementing
policies related to forest, water and other resources
that fully comply with international standards of
human rights, i.e. UNDRIP and ILO C. No. 169. The
main challenges are as follows:

Elimination of Bahunbad (*'Brahmanism™): The
main predatory policy of the state that has been
adopted since the completion of territorial unification
of Nepal in 1768 is the Bahunbad (Brahmanism)?2¢,
i.e. a hegemony of one caste (Bahun-Chetri), one
language (Khas Nepali), one religion (Hindu), one
culture (Hindu), one gender (male), and one region
(the Hill) (see Bista 1991). Be it the Divya Upadesh
of King Prithvinaraya Shah, or the first ever written
National Code of Nepal (Muluki Ain), or all the
written Constitutions promulgated, and laws and
regulations legislated from, or policies, plans and
programs implemented, from 1947 to the present
are all guided by Bahunbad. Actually the spirit of
Bahunbad is same in the National Code of 1854 and
the Constitution of Nepal, 2015. Both are racist, both
establish Khas Araya supremacy and hegemony, both
treat indigenous peoples, Dalits, Madhesi, Muslims,
women, disables, LGBTI as inferior second class
citizens, both deny collective rights of indigenous
peoples, including self-determination, autonomy, self-
rule and customary laws. Brahmanism is nothing but

266 cf. Dor Bahadur Bista (1991) Fatalism and
Development. Nepal's Struggle for Modernisation, Calcutta:
Orient Longman.
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internal colonisation by the Bahun-Chhteris against
more than 100 caste and ethnic groups, including 59
officially and legally recognised indigenous peoples.

Effective and meaningful implementation of
UNDRIP and ILO C. No. 169: Nepal is a party to
ILO C. No. 169 and UNDRIP since 2007 but so far
its implementation has been none. There are many
provisions in the both relating to forest, water and
other natural resources. Nepal Government had
prepared a draft national plan of action for effective
implementation of ILO C. 169 but it was never
approved by the cabinet and it has been gathering
dust in a drawer of the government. So far we have
seen no effort made by the Government for effective
implementation of UNDRIP and also the Outcome
Document.

Generate political and bureaucratic commitment
to revise existing and emerging policies to make it
compatible with UNDRIPand ILO C. No. 169: Both
political leaders and bureaucrats are mostly the Hill
male Bahun-Chhetris. They are very much infected by
Brahmanism and patriarchy. Hence, they are against
distinct identity, collective rights, self-determination,
autonomy, self-rule, customary laws, and FPIC and
other rights. Since the fall of the monarchy, three main
political parties, namely the NC, the CPN-UML and
the CPN-Maoist make all political decisions and as
bureaucracy has been highly politicized they follow
the suit. Hence, both political leaders of these three
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main political parties who make policy decisions and
the bureaucrats who have a duty to implement their
decisions lack political will to revise existing policies
and laws to make it compatible with UNDRIP and
ILO C. No. 169. It is precisely because of this, it is
for sure that none of the new policies and laws being
created would be compatible with UNDRIP and ILO
C. No. 169.

Full, effective, meaningful participation of
indigenous peoples in policy formulation and
implementation: Indigenous peoples of Nepal have
been demanding for proportional representation,
based on the caste and ethnicity, gender and region and
its population size, at all levels of decision making.
According to Article 5 of UNDRIP, "Indigenous
peoples have the right to maintain and strengthen
their distinct political, legal, economic, social and
cultural institutions, while retaining their right to
participate fully, if they so choose, in the political,
economic, social and cultural life of the State."
Further, according to Article 27, "States shall establish
and implement, in conjunction with indigenous
peoples concerned, a fair, independent, impartial,
open and transparent process, giving due recognition
to indigenous peoples’ laws, traditions, customs and
land tenure systems, to recognize and adjudicate the
rights of indigenous peoples pertaining to their lands,
territories and resources, including those which were
traditionally owned or otherwise occupied or used.
Indigenous peoples shall have the right to participate
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in this process.” In practice, all the related ministries
in particular and the Government in general, have
not complied with this provision of participation
of indigenous peoples. Indigenous peoples have no
participation in decision making and implementation
of the decisions made by the ministries.

Establish FPIC mechanism: According to Article
19 of UNDRIP, "States shall consult and cooperate
in good faith with the indigenous peoples concerned
through their own representative institutions in order
to obtain their free, prior and informed consent
before adopting and implementing legislative or
administrative measures that may affect them.” The
Ministries related to natural resources, including
forest, water and energy, have neither established FPIC
mechanism nor taken consent of indigenous peoples
in those all those legal and administrative works,
including policies, plans, programs and activities
formulated and implemented by these ministries,
that directly or indirectly affects indigenous peoples.
It shold be noted here that during the making of the
new Constitution by the elected constituent assembly,
ICERD committee had issued early warnings on
13" of March?®" and 28" of September?? of 2009
to establish FPIC mechanism in the constituent
assembly and take consent of indigenous peoples but
it was never ever complied by the state.

267 http://www.ohchr.
org/Documents/HRBodies/CERD/EarlyWarning/Nepal130309.pdf
268http://www.ohchr.org/Documents/HRBodies/

CERD/EarlyWarning/ Nepal28092009.pdf
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Treating indigenous peoples as stakeholders rather
than right holders and local communities rather than
indigenous peoples

Mention of indigenous peoples in all policy
documents: Though indigenous peoples' have close
ties and special relations with forests, water and other
resources, surprisingly, there has been no mention of
indigenous peoples in the policies of the state, the
Government, Ministries on forest, water and other
resources.

Focus and priority on traditional livelihood of
indigenous peoples: There are many indigenous
peoples who are depending primarily on forest and
other natural resources. Rautes still continue to live in
the forestas nomads. Many indigenous peoples such as
Chepangs, Bankaria, and Tharus rely mostly on forest
and other natural resources for their livelihood. Due
to predatory state policy against shifting cultivation,
many indigenous peoples are finding problems in
making their livelihood.

Focuson collective rights based approach: In Nepal,
be it state, market, so called mainstream civil society,
and international aid agencies, or be it the Ministry of
Forest and Soil Conservation and Ministry of Energy,
adopt welfare and/or rights based approach "Rights
based approach™ is considered to be better than welfare
approach but the "rights based approach™ adopted by
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the Government and international aid agencies, but
such rights based is confined only to individual rights,
but not collective rights of indigenous peoples.

Treat indigenous peoples as stakeholders and local
community members than the rights holders:
Both the state and international aid agencies treat
indigenous peoples as stakeholders and local
community members. They fail to treat indigenous
peoples as rights holders.

Constitutional and legal recognition of customary
laws and institutions of indigenous peoples:
Policies on forest, water and other resources do not
recognize indigenous peoples' customary laws and
institutions.

Putting indigenous peoples at the center: Both
the state and the international aid agencies and
multilateral financial institutions put forest and water,
carbon, market and money at the center. They fail to
put indigenous peoples at the center of forest, water
and other resources. Therefore, non-indigenous
peoples are concerned more with making money
from forest, water and other resources resulting in
aggressive development against indigenous peoples'
way of life.

Equitable benefit sharing: Whatever benefits are
generated from forest, water and other resources,
indigenous peoples do not get equitable shares.



339 @ Dr. Krishna B. Bhattachan

Identity of indigenous women: Indigenous women
belong to both women and indigenous peoples.
However, when policies formulated and implemented
for women and/or gender exclude indigenous women
along with Madhesi, Muslim and Dalit women.
Also, policies on indigenous peoples also exclude
indigenous women. Hence it is a challenge to accept,
respect and include distinct identity of indigenous
women in all gender and/or women on the one hand
and indigenous peoples on the other related policies.

Way forward

In order to fulfill aspirations of Nepal's indigenous
peoples and also Nepal's obligation of effective and
meaningful implementation of international laws and
commitments, including UNDRIP, ILO C. 169 and the
Outcome Document, Nepal Government, in general
and the concerned Ministries, specifically the MoFSC
and MoE in particular, National Human Rights
Commission, the Court, the Legislature-Parliament,
Media, and international aid agencies should do the
following in short, medium and long terms:

SHORT TERM

Nepal government and the ministries

Make federal, provincial and local bodies' laws
relatingtoforest, water and other resources compatible
with UNDRIP and ILO C. No. 169: According to a
news of October 19, 2015, the government started
preparations to draft 138 new laws and amend 135
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existing ones to implement new Constitution.?® So
far, no mechanism for taking free, prior and informed
consent (FPIC) with indigenous peoples have been
established and no FPIC has been taken with them.
As the Constitution is based mainly on individual
rights, not on collective rights, Constitutional
provisions itself are not compatible with UNDRIP
and ILO C. 169. As the Treaty Act of 1991 has a clear
provision that says that when there should be any
conflict between national laws and international laws
that Nepal is a part to, the latter prevails. Hence, The
concerned Ministries, in this case, the Ministry of
Forest, the Ministry of Water Resources, the Ministry
of Energy, and the Ministry of Law and Justice should
make the draft laws fully compatible with UNDRIP,
ILO C. 169, the Outcome Document, and CBD 8(j).
The following activities should be in place in doing
S0:

e Participation and representation of indigenous
peoples (indigenous lawyers with expertise
on UNDRIP and ILO C. 169) in drafting
committees;

e Establish FPIC mechanism in the Ministry of
Forest and Soil Conservation, the Ministry of
Energy, and other relevant ministries.

e Take PFIC with indigenous peoples through
their representative organisations chosen by
their own customary processes.

e Draft laws making it fully compatible with
UNDRIP, ILO C. No. 169 and the outcome

269 https://thehimalayantimes.com/kathmandu/ preparations-
on-to-draft-138-new-laws/
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document.
e Legal recognition of customary laws and
institutions.

Revise and update the Gender Equality and Social
Inclusion (GESI) Policy, including sector briefs,
with separate policy on indigenous peoples as per
international standards of human rights, specially
UNDRIP and ILO C. 169: Asexisting Gender Equality
and Social Inclusion (GESI) Policy, including that
of the forest sector, clearly lay out policies related
to gender but not of indigenous women, and of
indigenous peoples as per international standards of
human rights, more specifically UNDRIP and ILO C.
169, there is an urgent need to revise and update it
accordingly.

The courts

Make decisions compatible with UNDRIP and ILO
C. 169: The decisions made or verdicts given by
the Supreme Court of Nepal, the Appellate Court,
District Courts, and other courts on cases relating
to forest, water and other resources should be made
fully compatible with international laws relating to
indigenous peoples, specially UNDRIP and ILO C.
169.

National Human Rights Commission

Study and monitor the Constitution of Nepal and
policies related to forest water and other resources
from indigenous peoples' rights perspective: National
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Human Rights Commission should study and monitor
the Constitution of Nepal, 2015, and policies related
to forest, water and other resources to find out to
what extent the Preamble, Articles and Sub-articles
and annexes are compatible or incompatible with
UNDRIP, ILO C. 169 and CBD 8(j) and recommend
the Government to make it compatible with these
international laws.

International aid agencies

Conditionality relating to compliance of UNDRIP
and ILO C. 169: International aid agencies should put
conditionality related to complying with UNDRIP,
ILO C. 169 and CBD 8(J) in both bilateral and
multilateral aid.

Media

Give enough space to news and views on indigenous
peoples’ rights: Both print and electronic, private and
the Government owned media should give due space
to news and views on indigenous peoples' rights
relating to forest, water and other resources.

MEDIUM TERM

Nepal government and international aid agencies

Establish FPIC Mechanism: The concerned
ministries, in this case, the Ministry of Forest, the
Ministry of Water Resources, the Ministry of Energy,
and the Ministry of Law and Justice and international
aid agencies, including the World Bank, UNDP,
should carry out consultation with indigenous peoples
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and take consent, it is necessary to establish FPIC
mechanism within each of these ministries.

Political parties, legislature-parliament and the
Nepal government

Rewriting or total amendment of the Constitution of
Nepal, 2015: Inorder to make the Constitution of Nepal
compatible with UNDRIP and ILO C. 169, simple
amendment here and there is not sufficient; instead
there isaneed for substantial change, which essentially
means rewriting, beginning from preamble to Articles
and Sub-articles to Annexes. As the Constitution has
been written by putting individual rights at the center
with unity in diversity or melting pot perspective by
rejecting collective rights of indigenous peoples and
also of the group rights of the Madhesi and Dalits,
there is a need to rewrite the Constitution that takes
time for acceptance, negotiation, drafting and passing
the new Constitution. Unless, it is done violence,
armed struggles, bloodshed, political instability etc.
will keep rising.

Concerned ministries

Formulate guidelines on various themes: (1) forest,
(2) water, (3) national parks, (4) protected areas, (5)
Hunting grounds, (6) wetlands, (7) buffer zones; (8)
hydropower projects, (9) electricity transmission
lines, (10) electricity transmission lines, (110)
mining, (12) carbon trade, (13) climate change, (14)
benefit sharing, and resettlement, based on indigenous
peoples' rights, and (15) indigenous women.
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LONG TERM

The state, the government and the political parties
Constitutional and legal recognition of autonomy and
self-rule over land, territories and resources: The state
and the government should work on Constitutional
and legal recognition of autonomy and self-rule over
land, territories and resources.

Establish both, a task force to study on, and a
mechanism to redress and/or compensate for, past
injustices: Establish both a task force to study and
a mechanism to redress and/or compensate for
past injustices done against indigenous peoples by
the state through confiscation, taking, occupying,
using or damaging forest, water and other resources
traditionally owed and used by indigenous peoples.
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fa.d. 03¢ Aroci@ feardl Sasideedl g dmnT
faf\=T R HeEadT qTadl Tl UT5ws, | AT Hed Yol faem
FTAFHH Ueh HEcdT0 FTAHH el 5w | ATGaTdr/ ST
(Indigenous Peoples)aT fareTert @TRT TRebReT A3 AT
(R0%R /0WY¥ )3 S faemel faua drsmrag 9ar
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foredrept efaaTail ST FHATIRR TMIA T A=A
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ST SATIRR TFwl Heraied, 9852 (F.95%) q1iRa Tl
B | qUTerd {48, 4 ATE R0%¥ (IR ST J009)HT HETHI=
FAAET T TERTE TR G | IF Aledadrs ATHIET T Z(e0T
TfEITHT 9T THATT T TGar ATRITREHAT -7 I 2T |
T[STHT FIAAT FHT WEIHT BATARI T&T FGLTTHT TThT
LT FHINTH ATMGATH SAASANAHT FaATA  ATHATT T
g | FEAr FErEader Retrer fafam weaes
fator T8 AT sfearl ST fug Tt T Iwid

T TSI Y@ qaAT EH B |

ATTAAT ATILATE / FAATIA

FRINE T FTAAEEHT ATGaTaaFaedl fharr afedrsT e
TEed | TIH ACAUP] TAGAFERD! [TUTHT HTH T
SuatAfae feusr feareaTar g Atfdas b faste
BT TN AT GIAAGTHT ATCATEIRT FIATHE TIATHT
(Functional Definition) TRUHI UEwg | AMCATAEEHT
qHEfedd  TEATase®dl AR gal  ATGardl  qwTel
AT-ATHT TRERETT ATAIAl, FER(A, ATHT, oATedT, faeard,
T /T, JAT T GAST HAT T ATHEHATHT AT
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Sframeell wuehr T F ‘Indigenous Peoples’ &F W=
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g | ATGATHT ATl SATEeehl q-HIETH T FITIAT
gANET e a1 SR -8 AfaRHO gAermieata
tfdeTia® &9 A=y &1 SfaaTUs HaEars Tarsed |

AT /ST AT AMTT GIqss= UH, 045 HI ThT
XA AT HIGHTST T RERET AfqRars, g arenae
afe=m, gg ArETE GeEr ¥ fafed a1 wfatad sfqers
AP AT THITHF! ST T THITATS FEHTTE AT
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FTHT AR T 7 |

ATTEATT /ST ATTFIRET ATNT TN A=A TATTE®
faeaar 39 HIe =T TG AMGATHE® Tehl T ol qH
TQATHT g Y, GiaeTd a9ard I el qIgeg, | (999
THGEITHT IAEe&d! BTl T HT Y F(a9Td I8l T TRH
F e HeH 4, Fiqerd Afedrdl STsiia @esl & i
TATFEEHAT Jooi@ AUH TS, | TI Joed @ HTATHT Tl

AT AT dewed! fed AfTafgert @it smarifted T

oo

7 fafire=T yoaTEEs €3 ATUHT dTEvg | T FEl GaTATIEEdre
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ATFRIFIAT HETdg 7. 909 FH q_¥© AT ST
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Group on Indigenous Populations’ T FTaHT T,
* I 9R5RHAT WHR, HqH TSTH AI¥haR (FMHEINR,
ISRIRETAT T ARl Fidite) ¥ ATeardieed e
TRTHT ¥ TEhTIHT HETIi= §. 0\ TTE qIHTIT T
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weTald 7. 958 ATSUH,

o HETElgd ACEAEET TFR T/A T IAEEAS
gTfaa 9T FTIE® &l ATGardl, IRhR qar a3
TRFRATATEEHT ATHART T Fehrd T{ad Aaed]
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ATEATT TASAB®HR] &7 TR [FehraaT Mdiaigesare
oS &9 o ggATe IAEEATH BART JAT IRTHTH]
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gagd AT HEd e | Aqedd  ATEdrdl  SASiasT
TRAHN IMCT FH (AT T&T & GORATHT FedrRi gq
TS SHIEEH] AUFRATE TEsT aAIe Hecdqu g7 | T4
TATHATE HATTY T YH ACHABT SR faehreraeaa
T 3030 ATGATAT AR TFERT &AW T ATIHR
T T T ATHT AL § FHTALT THT G |

aifeary /SATa AfIeR WA qAT SRR ATTIE,

HTHTTSTE TAT AIERIAE [TRHHT TUH AMLT JATHEE

IS qRERTIIAT RIS TNUHT saedt
fa® R0¥% AEHAT GO IAIIAT  FAHEIING
FET ANHE AT ST WX SAE JAT Ao
IATAHT AN Fel FEAFHHAGEH! qTAA JAT F=TAT GTH]
AT FET FTAAT AALATGHT T TGw, | TAEEed] qTF]
ATEEATS eTd THITH Jooid T Flohr:
o HAF T WfedEg T HEAT fewg AT HERdATAE
FeTivepaT 48 ST soearedn AT Ve,
o fa.¥ R03c ARG AIEEEH! [qHTE T IATTH AT
IS fqeprd PRSIl AT THE FAHA F=ATe
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TR,

TATT AR JAGHT  ATHIh  GEIATRT  BHI
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ATfeardie®d AST ATATS IST3T A& TLH,
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0%\ HTAH! HAGTTHT Tgdl Gk HAbH [d1d
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TRY FTAA TS ATGATAT AR AT FATT T
faeTe IUT @R T Al qrEadT araua,

045 FTAAT ATTEATHT/ STAAINT IeAT AT AT
Uq, 0Uc SR W ACarde®dl ArHTTd, dAIE
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TR BT ATEATHT /ST IeATH AT FTqssr
TITYAT TTHT,

fafre w_aer sfqeearg afeardl SAsiaAr ek
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AT ATTATASHT AToATesar e ®9ar afaardr
ST aEeq=dl HAHHEE AT T¥e ATTH |
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qar [T rEAT UHT JaHEE
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AEElry FAFATAHT JATHEE
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State Restructuring and
Federalism in Nepal

Krishna Hachhethu

Background

Restructuring the Nepali state, proclaimed as a national
goal since the successful mass uprising of April 2006,
has threefold missions: (1) restoration of peace against a
decade-long civil war (1996-2006) between the Maoist
guerrillas and the state’ security forces, (2) replacement of
monarchy by a republican system, and (3) advancement of
democracy with new attributes, i.e. secularism, pluralism,
federalism and inclusion, against the longstanding history
of ethnic, language, religion, region and gender based
structural exclusion. Following the stated goals, the peace
process eventually landed successfully with an integration
of Maoist combatants into National Army in 2012. So far
the second goal is concerned, the first Constituent Assembly
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(CA-I) declared Nepal as a republic state in May 2008.
The CA-1 (2008-2012) unfortunately failed to give a birth
of new Constitution. Restructuring the Nepali state in the
form of inclusive democracy, the third mission of making
a new Nepal project, remains as an unaccomplished task
since the new Constitution, promulgated in September
2015 by CA-II, tracks back from a lot of progressive
contents entertained by the CA-I.

Exclusionary state

Nepal is a country of social diversity-a home of three
broad ethnic groups: (1) Khas Arya (2) Madheshi and
Hill Janajati, each constitutes approximately one-
third of national population of the country. So, looking
from the perspective of inclusive democracy, a need of
accommodation of social diversity is sensible. But the
history tells differently. Since the time of unification of
Nepal in 1768, the rulers — Shahs, Ranas, Panchas and party
leaders — had tried to develop Nepal as a homogeneous,
monolithic and unitary state providing protection to one
language (Nepali), one caste group (Khas Arya), and one
religion (Hindu), ignoring the reality of diversified and
pluralistic character of the Nepali society (Gellner 1997,
Lawoti 2005; Riaz and Basu 2007). Besides, the state-
designed ‘Nepalisation” process—through Hinduisation,
spread of the parbatiya’s culture, entralizationation of
caste system converting separate identities of ethnic
groups into caste hierarchical structure, and entralization
of politics and administration—had led to increase disparity
and inequality among different social groups.
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legislature, judiciary and Constitutional bodies.

Periodical surveys on Nepal Human Development Index
(HDI), Poverty Index (Pl) and Governance Index (GlI)
[representation in state apparatus] reveal a persistence
of inequality between the dominant Khas Arya and the
discriminated Janajati and Madheshi and, the marginalised
Dalit (see table 1). The Khas Aryas, the dominant segment
of Nepali society, have an HDI ratio that has always
exceeded the national average. By contrast, the HDI
ratio of excluded groups (except the Newar among the
Hill Janajati and the high castes among the Madheshi)
has been lower than the national average. Such a picture
of inclusion/exclusion corresponds to the asymmetric
distribution of economic power. The poverty head count
rate of the Khas Aryas has always been lower than the
national average whereas it has always been higher for
excluded groups (again with the exception of the Newar
among the Hill Janajati and the high castes among
the Madheshi). Disparity in sharing political power
is demonstrated by the fact that the Khas Aryas have
overrepresentation in all organs of the government than
the size of their population (31%). Representation of the
excluded groups in the state apparatus — has always been
much lower than the population size of their respective
groups. So, the ethnic-based inequality is evident in social
life, economic sector and political space (Neupane 2000;
DFID and World Bank 2006; Gurung et al 2014).

Assertion for ethnic political space

The ethnic assertion for political space, surfaced since the
restoration democracy in 1990, has heightened up since
the April 2006 Jana Andolan 1l (Gellner 2007: 1823;
Dahal 2014: 1). It is well recorded by periodical survey
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on state of democracy in Nepal that people’s preference to
ethnic/regional identity was on rise constantly from 22%
in 2004 to 25% in 2007 and to 32% in 2007 (Hachhethu
2004; Hachhethu et al 2008; Hachhethu 2013).

Besides, the ethnicity gained further height as a
consequence of two new developments. One, the Maoist
insurgency of 1996-2006 spread rapidly following the
fusion of class ideology and ethnic aspiration. Two, since
the mainstream parties failed to mobilise the people in
rhetoric of restoration of democracy against the royal
coup of 2002 which led to a revival of executive monarch,
they galvanised the ethnic contents on the eve of the April
2006 popular uprising. In the pretext, both the Maoist and
mainstream parties, by signing a 12-point understanding
in November 2005, set one of the principal goals of their
joint movement of the April 2006 that is “restructuring
the Nepal state to end longstanding discrimination based
on ethnicity, language, religion, culture and region”.
The prospect of translating ethnic identity into political
constituency had geared up in the first phase of transition,
from Jana Andolan 2006 to before the expiry of the CA-1
(2008-2012), particularly on the question of federal design.

The Committee for State Restructuring and Division
of State Power (CSRDSP), a thematic committee of the
CA-1 and subsequently formed State Restructuring High
Level Recommendation Commission (SRHLRC), both
were formed to recommend the federal design for the
country, obviously placed identity?™* as prime basis and
271 The identity is defined by a combination of five aspects:
(1) ethnicity/ community (2) language (3) culture (4)
geographical/territorial continuity (in settlement of targeted
groups) and (5) historical continuity (in settlement of
targeted groups).
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capability?’? as secondary factor, in their recommendation
of 14 provinces?® and 10 provinces?* respectively. This
confirms to a comparative experience of federal countries
of the world, particularly the cases of multi-ethnic countries
which adopted a system of holding together federalism
through constituting sub-national unites on the basis of
ethnicity. The CSRDSP and SRHLRC sought reinvention of
cultural territory, i.e. demarcation of provincial boundaries
to ensure that the concerned native ethnic group constitutes
as the majority or largest group in province to be created
in their traditional homeland. The 10-provinces federal
Nepal, recommended by the HLSRRC, placed the larger
IPs —i.e. Limbu, Rai, Tamang, Newar, Magar, Gurung and
Tharu —in comfortable positions so far ethnic demography
of provinces suggested in their respective ancestral land is
concerned (see table 2). Becoming a largest population of
the province has its own implication in formation of ethnic-
based political power equation of a particular province.
So, identity-based federalism could pave the way for the
redistribution of political power among the social groups
against the traditional domination of the Khas Arya.

272 Capability is an aggregation of four variables: (1) economic
interrelations and existing capability (2) present state of or
potentiality for infrastructural development (3) availability of
natural resources and (4) administrative accessibility.

273 The CSRDSP’s proposed 14 provinces are: Limbuwan,
Kirat, Sherapa, Sunkoshi, Mithila-Bhojpur-Koch-Madhesh,
Tamsaling, Newa, Narayani, Tamuwan, Magarat, Lumbini-
Awad-Tharuwan, Jadan, Karnali, and Khaptad (CSRDSP
2010).

274 The HLSRRC'’s proposed 10 provinces are: Limbuwan, Kirat,
Madhesh- Mithila-Bhojpur, Tamsaling, Newa, Narayani,
Tamuwan, Magarat, Madhesh- Awad-Tharuwan, and Karnali
and Khaptad (HLSRRC 2012).
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Revert to status quo

At the outset when the pressure for recognition of ethnicity
as political constituency was mounting, there had parallelly
been countermovement aiming to de-ethicise the project of
restructuring the Nepali state. As close as deadline of the
CA-I was approaching (May 2012); the country witnessed
a rise of the Khas Arya ethnicity as an influential political
force. The Khas Arya identity is associated with Hindu
religion, Nepali language, Hill culture/symbols.

Assertion of the Khas Arya identity was initially against the
transformation of Nepal into a federal structure and later it
was a campaign against ethnic identity-based federalism.
The Khas Arya stand for territorial/administrative
federalism. The real objective of the Khas Arya movements
is to make the Nepali federalism non-ethnic in its attributes
and thereby upholding their dominant position in the
federal Nepal. The Khas Arya believes that ethnicity-
building is tantamount to nation weakening.

In Nepal, to oppose identity-based federalism means to
stand for territorial federalism. Administratively Nepal
is divided into 5 development regions, 14 zones and 75
districts. The territories of development regions and zones,
except Karnali zone, form a mixed ethnic settlement since
these are constituted vertically by combining all three
ecological areas (Mountain, Hill and Tarai) of Nepal.
At the top of that, against the overlapping of ethnic
settlement and physical geography, the divisions of Nepal
into 75 administrative districts were made dispersing
ethno-geographical territories. The proposal of territorial
federalism is a composite scheme of three attributes, none-
ethnic name of provinces, small number of provinces
and retention of the existing administrative boundary for
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demarcation of provincial territories.

The Khas Arya’ voices are strong and detrimental on two
major accounts. One, unlike Janajati and Madheshi that
each of these two broad ethnic groups are heterogeneous
in terms of language, culture and historical homeland of
their respective sub-groups — the Khas Arya are cohesive
who share a common race (Aryan), religion (Hindu),
language (Khas Nepali), tradition and lifestyle (Pahadi).
Two, they are in dominant positions in institutions
that produce knowledge (universities), in places that
disseminate information and public opinion (media), and
in the leadership of major political parties that hold state
power. Implication of placing the Khas Arya in strategic
areas to federal design is understandable. Top of that,
the major political parties dominated by the Hill castes
Brahmin/Chhetri, have virtually, if not absolutely, carrying
out the Khas Arya’s agenda on federal design in Nepal.

The CA-II election, held in November 2013, brought
out different political equation in terms of both ethnic
composition and political parties’ representation. The
Khas Arya increased their seats, 42 %, against their
strength of 34% in the CA-1. Whereas, representation of
Janajati, Madheshi, Dalits and Women — perceived as
social groups championing for identity and inclusion —
reduced substantially from 215 to 189, from 145 to 120,
from 49 to 41 and from 197 to 176 respectively. Party-
wise also the election result was in favour of those who
have taken conservative position on identity, inclusion and
federalism. The traditional parties— NC and UML- brought
back into power with their combined 389 seats (NC’s 206
and UML’s 183), short of only 12 seats to reach the magic
number of two-third majority to pass the new Constitution.
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Additionally, other parties which are considered illiberal
on the issue of ethnic identity and inclusion have 52
seats. Representatives of parties of other camp are only
146 seats — including the UCPN (Maoist)’s 84, Madhesh
based parties’ 50 and IPs based parties’12. They key actor,
UCPN (Maoist), among parties known for championing
identity-based federalism, eventually turned into the fold
of those advocating for territorial-based federalism.

Consequently, the CA-11 brought out a new Constitution
which reduces the ethno-political space substantially.
It retains ethnic identity largely, if not only, on cultural
domain.

The Constitutional provisions related to inclusion are
placed as vague, ambiguous and largely non-operative.
At top of that ethnic identity is rejected in framing of the
federal structure.

The new Constitution of Nepal adopts a 7-provinces
federal Nepal. The boundaries of federal units are drawn
in line with administrative/territorial federalism since
territorial maps of 73 out of total 75 districts retain without
any change. These districts are slatted into 7-provinces in
such a way that the Khas Arya becomes the majority or
the largest group — except in Province-2 where Madheshi
(including Madheshi Dalits, Muslim and Tarai Janajati)
constitute 88% in total provincial population — in newly
created federal units (see table 3). This, in turn, contributes
to retain the status quo, domination of the Khas Arya even
in newly created middle political space at province level.

Table 3: Ethnic Demography of 7-Province Federal
Design (Four Largest Ethnic Groups)
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In Province-1 — claimed as homeland of the Rai and
Limbu — the native population comprises only 11% and
7% respectively whereas the Khas Arya alone makes up
28%. Similarly Province-3 is the traditional land of the
Tamang and Newar but they fall as the second and third
largest group with 20% and 17% respectively; the largest
group is Khas Arya with its population strength of 37%.
Despite Province-4 is historical land of the Tamuwan and
Magrat, the native population constitute only 11% and 17%
respectively, much lower than the Khas Arya population
of 42%. Take the case of the Tharu, its dense settlement
in western Tarai from Nawalparasi to Kanchanpur is
split into Province-5 and Province-7 and consequently
the Tharu figures as the second largest group only in the
Province-7 with a population of 17%, much lower than
60% presence of the Khas Arya. The gap between first and
second largest group in these provinces is so high that no
one can challenge the dominant position of the Khas Arya
in provincial power structure in 6 out of total 7 provinces.
Because in a system Nepal adopted — distribution of PR
seats in proportion to size of population of each ethnic
groups — ethnic demography of provinces has direct
bearing to translate size of ethnic population into seat of
provincial parliament. Besides, overrepresentation of the
Khas Arya through FPTP has long been reality of Nepal.

Conclusion

Making a ‘new Nepal’ through state restructuring in the
form of republic, secular, inclusive, and federal — which
is perceived as a remedy of ethnic-based deprivation,
inequality and exploitation — is a national goal set for
the post-2006 popular uprising period. But, the new
Constitution is an outcome of the CA-II’s refusal to
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recognize ethnicity as political constituency by all means.
Inclusion and federalism are no doubt the new important
attributes of Nepali state but these are framed in a way that
ensures the retention of the dominant position of the Khas
Arya in political sphere of Nepal.

However, the idea of identity-based federalism— which
gained high currency in the CA-1 (2008-2012)-remains
alive outside the Constitutional frame. Identity-based
federalism and territorial federalism stand apart so far
the path of nation-building is concerned. The former
propels accommodative path and the later serves to
retain assimilative model. Since the new Constitution,
while framing the 7-provinces federal Nepal, rejected the
identity-based federal design, the hope of excluded ethnic
groups, Janajati in particular, to translate their identity into
political power through federal arrangement turns into a
frustration.

Since the new Constitution curtails the space of all the
three key aspects of inclusive democracy (i.e. identity-
based federalism, electoral system based on inclusive
representation, and reservation/affirmative action), it
obviously invites an ethnic conflict. A nine-month long
Madhesh agitation (June 2015- February 2016), known
as the third Madhesh uprising, is a glaring expression of
discontent to the new statute. The Janajati’s disenchantment
with the new Constitution is also manifested but it, unlike
the Madhesh uprising, is not effective and powerful. Lack
of social contract among the major ethnic groups of Nepal
on the new Constitution has created a hurdle for smooth
implementation of the new statute. So the amendment
of the new Constitution to broaden the scope of identity
and inclusion, particularly on federal design, is sensible
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to move ahead towards a new vista of nation-building in
conformity to the concept of inclusive democracy.
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Policies Related to the
Electricity Development in
Nepal

Sagar Raj Goutam

Introduction

The share of energy consumption, according to
fuel type, is dominated by fuel wood that accounts
for about 70% and electricity accounts for about
3% while energy consumption through petroleum
products account for about 13%. The domestic
electricity supply system of Nepal is small, and
hydropower contributes in the order of 88.33% of
the total installed electric power generating capacity
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of the country. However, Nepal still holds the power
position of that of one of the highest potential but
lowest consumption. The total installed generating
capacity in the country including the private as well as
othersisabout 925MW. Out of which about 86 7MW of
electricity is from hydropower. Hydropower facilities
are mostly run-of-river and account for 84% of total
installed capacity. Despite high level of susceptibility
of run-of-river to high rates of spillage they represent
the least-cost development plan and hence are the
most adopted. Among the total installed capacity,
more than 1/3 of the installed capacities have been
established through the participation of private sector.

The power development started in Nepal with the
development of Pharping Hydropower Project in
1911 A.D. and has been in the development stage
ever since. Though the development started much
earlier, pace of development of the sector had been
much slower. It was only during the 1990s that the
far reaching policy changes were introduced in Nepal
which led to the opening up of the power sector to
domestic and foreign private sectors. Enactment of
Electricity Act, 1992 and Electricity Regulations,
1993 marked the entry of independent power
producers (IPPs) in Nepal’s Power Sector through
non-recourse financing. Different acts and policies
have been adopted for the development as well as
management of the hydropower projects. Despite
a decade-long conflict and subsequent continuous
political transition being the main barrier for the
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development of hydropower projects in post 1990
era, the result of the economic liberalisation policy
adopted in the electricity sector is becoming visible
now. As a result the contribution of the private sector
in the electricity industry is going to be increased
substantially within five years. This is evident from
the fact that around 3340MW of hydropower projects
are at various stages of construction. Likewise about
5651MW capacity of projects are in advanced stage
and are seeking for generation license (GL) from
Ministry of Energy in order to enter into construction
phase. Similarly about 5863MW of hydropower
projects are being studied under the survey license
(SL) [1].

Policies

While the policies adopted were framed to encourage
and mobilise private sector in development of
hydropower sector, several of those policies address
mechanisms to involve local communities in the
development process of electricity sector. Some of
the major ones are described subsequently:

Water Resources Act [2]: The Water Resources Act
(WRA), 1992 states the ownership of water resource
vested to state of Nepal. With this authority vested
to the state, the utilisation of water resources has to
be carried out through licenses with some exceptions.
Likewise for the collective benefit, development
of resources can be done through Water User’s
Association. This acts also prioritises the use of
water resources according to its utilisation. If the
government or a licensee implements construction
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work relating to the development and utilisation of
water resources, the government or licensee may
prohibit the use of the premises, whether a house
or land. The government allows using, developing
and expanding services to national, international
company and individual by entering into a contract.
The government or the licensee, however, has to pay
compensation as prescribed to the concerned person
for the damage or loss caused by the prohibition.

Electricity Act [2]: The Electricity Act (EA), 1992
is concerned with developing electric power and
providing standard and safe electricity services to the
people. This Act has the same provisions about land
acquisition and prohibition on using the premises of
construction area as are stated in the Water Resources
Act. The same procedure is also applied in paying
compensation. The EA requires permission (License)
by submitting prior application from individual or
organised institution (Legal Person) who want to
survey, produce, expand or distribute electricity
requiring submission of economic, technical
and environmental study report inter alia other
requirements determined by existing laws policies.
The duration of the permission varies subject wise:
five years for survey and for 50 years for producing,
expanding and distribution. Furthermore provisioning
for royalty is one of the important aspects of this Act.
As far as public involvement during the development
of hydropower project is concerned, this act has a
provision that mandates Department of Electricity
Development to issue Public Notice and seek
advice/ comments/ grievances etc from concerned
stakeholders in connection to construction of the
project. Any genuine concerns can be addressed
through setting condition while issuing Generation
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License.

Environment Protection Act and Rules [2]: The
Environment Protection Act and its rules, 1997
have been framed in order to achieve sustainable
development from inseparable inter-relationship
between the economic development and environment
protection. This act allows systematic environmental
studies of hydropower projects including the
processes of public involvement. Two levels of
study are envisaged through this instrument-Initial
Environment Examination (IEE) and Environment
Impact Assessment (EIA)—depending on the nature of
the project. Without approval of this study a project
cannot be implemented. For energy related projects,
the approval of IEE lies with Ministry of Energy and
approval of EIA lies with Ministry of Population and
Environment.

According to these instruments, environment is dealt
within three categories-physical, biological and
socioeconomic & cultural. Under the socioeconomic
and cultural aspect, the project is looked at the social
and cultural level. Where this instrument does not
categorically cover the aspect of indigenous peoples,
it definitely provides a window for all the local
communities that need to be dealt during environment
study. There are several level of public engagement at
the IEE and EIA study level.

For IEE study of any hydropower project,
expert/focused consultation is carried out at the local
level. To make sure that the public is well aware of the
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project and to be familiar with their views, comments,
suggestions and other concerns, 15 days public notice
is published in a national newspaper followed by
pasting of such notices in the public places at local
level. On receiving the feedbacks, they are suitably
incorporated and related solutions are devised in the
IEE report. The draft report is then shared at the local
level. A very important point to be noted is that the
recommendation of Village Development Committee
/Municipality is required for the approval of the IEE.
This allocation of the power to such local institutions
is to ensure that the local level approval is the initial
requirement for any project to move forward.

The same public consultation process of IEE is
adopted at EIA process. In addition to this, when draft
EIA report is prepared, the content of the report like
issues identification; determining their significance
and rating those as potential impacts; mitigation
measures; environment measurement plan etc. are
shared through the public hearing at the local level.
The views of the affected communities/people are
collected and fine-tuned solutions are devised. The
document is then opened to public for 30 days by
Ministry of Population and Environment (MoPE)
before taking decision on it.

After ILO Convention No.169 came into effect in 2007
a provision has been made in the IEE/EIA to review
this document as well during the course of EIA/IEE
study in order to internalise the provisions made in
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ILO Convention N0.169. During the course of time
the process of preparing and the content of IEEs and
ElAs have been evolved. Department of Electricity
Development over the time has published several
manuals including “Manual for Public Involvement
in the EIA Process of Hydropower Projects” in
order to streamline the EIA/IEE process giving
much needed emphasis on the public involvement
in the development process. The Manual is to ensure
the involvement of the public in the EIA process
of the hydropower projects so as to meet up their
requirements. The Public Involvement represents the
involvement of all the people residing in the project
areas.

Hydroelectricity Development Policy, 2001 [2]:
Attracting and encouraging national and international
investors for the development of hydropower projects
through establishing transparent process is one of the
key features of this policy. In addition, management
of appropriate benefit to the local level, sharing of risk
associated, measures to reduce environmental impact
and rehabilitation of displaced family are some of
the other features of this policy. This policy has also
quantified environmental water release required at
the downstream of the headwork. The royalty to be
provided by developer to the government has also been
increased through this policy. However, Electricity
Act needs to be revised in order to make that provision
to take effect fully. While this policy has provisioned
1% of royalty for VDC from the government’s royalty
for the expansion of rural electrification, according to
the Local Self-governance Regulation, 1999, 50% of
royalty is being distributed to district development
committee for the development activities of the related
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VDC and the district where the project is located.

Constitution of Nepal [3]: The Constitution of Nepal,
in relation to development and management of natural
resources, embraces policy to (i) protect, promote,
and make environmental friendly and sustainable
use of, natural resources available in the country,
in consonance with national interest and adopting
the concept of intergenerational equity, and make
equitable distribution of benefits, according priority
and preferential right to the local communities, (ii) to
make multi-purpose development of water resources,
while according priority to domestic investment based
on public participation, (iii) to ensure reliable supply
of energy in an affordable and easy manner, and
make proper use of energy, for the fulfillment of the
basic needs of citizens, by generating and developing
renewable energy, (iv) to adopt appropriate measures
to abolish or mitigate existing or possible adverse
environmental impacts on the nature, environment
or biological diversity, (v) to pursue the principles
of environmentally sustainable development such
as the principles of polluter pays, of precaution in
environmental protection and of prior informed
consent. Similarly National Natural Resource
and Fiscal Commission has been envisaged in the
Constitution to (i) prepare basis for natural resource
use, revenue distribution, modality formulation; (ii)
prepare basis for share of investment and return; (iii)
study/ research for Dispute resolution; (iv) study
and research work about environmental impact
assessment required in the course of distribution of
natural resources.

With the three level of governance (power) at federal,
state and local along with the concurrent power, the
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Constitution has stated the jurisdiction, in principle,
of each level related to natural resources, water
resources, hydro-electricity and transmission line
projects. The Constitution has embraced a policy
to provide equitable distribution of benefits derived
from the use of natural resources or development and
certain portions of such benefits shall be distributed,
pursuant to law, in forms of royalty, services or goods
to the project affected regions and local communities.

Action plan on National Energy Crisis Mitigation
and Electricity Development Decade [4]: The
Government of Nepal has put in place a policy entitled
“Action Plan on National Energy Crisis Mitigation and
Electricity Development Decade, 2016” to encourage
the development of 10,000MW of hydropower
capacity over a 10 year period so as to fulfill the
electricity demand of the country. This initiative is
expected to assist in the optimal usage of an available
hydropower resource, to create employment and to aid
in the development of Nepal. The Action Plan covers
the major aspects of the hydropower development
such as electricity sector reforms, planning guidelines
for the development of the hydropower projects,
land acquisition and safeguards as well as financial
arrangements and procurement for the development
of power projects. The Action Plan has incorporated
the “right of way” compensation mechanism so that
the hurdles regarding the land acquisition can be
minimised and also incorporates the safeguard of the
people stating that 10% equity share shall be given
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to the community/people affected by the project.
Likewise, this plan also provisioned community
support program to be inbuilt in IEE and EIA reports
of the hydropower projects with cost allocation.
According to this provision, 0.75% of total cost of
the project of size up to 200MW and 0.5% of the total
cost of the project of size greater than 100MW has
to be allocated for community support program in
addition to the cost of mitigation measures envisaged
in IEE/EIA report. This provision will allow further
engagement with the affected community in order to
uplift and address their concerns.

Challenges and way ahead

The electricity industry will have to deal with
different challenges in order to grow and achieve
its aim of generating 10,000MW of electricity in 10
years. The challenge this sector faces spreads across
political, legal, technical and environment spectrum
at all the governance level. While the allocation of
authority and responsibility amongst federal, state
and local government is based upon the nature and
the size of the project/activity related to development
and management of water resources, the Constitution
envisages formulating the basis of sharing through
appropriate law. In the present context, while local
governance entities like VDCs and municipalities
have the responsibility to recommend implementation
of particular project, the challenge for such local level
institution is to use such authority effectively. The
present EIA/IEE processes that are being practiced
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since last two decades need to be updated based on
the learning that has been made so far.

Constitution being in place, an overarching policy
formulation on water resources is the next step
which will pave way for enactment and formulation
of respective acts and rules in the context of
allocation/sharing of power for the various uses
of water resources across three different level of
governance. Furthermore, it is also important to
document the best practices and learning of public
involvement in the process of EIAS/IEEs and
their implementation which can be very useful in
formulating new policies, acts and regulations along
with the related guidelines/manuals.
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Community Engagement in
Hydropower Development:
Issues and Challenges

Padmendra Shrestha

Hydropower projects provide commensurate benefits
to the society at large by generating clean energy in the
form of electricity required for a modern day-society,
but it comes at a cost of adverse impacts on the people
and the environment around such projects. This
reflects a major challenge to national governments,
especially the developing nations, where, on the one
hand, necessary to address the issues of economic
growth through production of energy and on the other
hand, in contrast, due consideration have to be given
in protection of rights and livelihood of local affected
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citizens.

If the negative social and environmental impacts
persist, what are the efforts carried out to minimise
such impacts?, and if people beyond the affected
communities derive the benefits of hydropower
development, what can be done to ensure that such
benefits are shared with local communities affected
by hydropower projects? The answers to these
questions also reverberate with some of the current
trends in sustainable hydropower development in
World Commission of Dams (2000) and Hydropower
Sustainability Assessment Protocol.

This paper elucidates the current practices of citizen
engagement in hydropower projects in Nepal to adraw
issues and challenges for sustainable hydropower
development. It is based on analysis of relationships
between power producers, the government and local
citizens in hydropower projects across the country.
This paper has been drawn from experiences and
visits to different hydropower projects in Nepal.
Yet, as far as possible, tries to draw lessons from the
hydropower projects without going much into details
of the individual hydropower projects.

The framework for the paper is based on three major
ideas. 1) It looks at engagement of local communities
in hydropower projects in the development a
process. It looks are role of communities in different
phases of development before the construction,
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during construction and after the construction of
hydropower projects. 11) Then it tries to look at
impact of hydropower on local communities and how
compensation and mitigation measures are applied
in Nepal. I11) Then it provides a list of community
benefits that are being practiced in Nepal and issues
and challenges associated with it.

Process of hydropower development

Lack of national strategy for utilizing water
resources

The lack of national strategy to for utilizing water
resources in the country has created ambiguity
among stakeholders on how the water resources in
Nepal will be utilized optimally for its citizens. The
government has set priorities for different usage of
water resources in its water resources act, but lack of
proper planning has given rise to random allocation
of hydropower projects along the river basins without
properly assessing the potential impacts that it may
have on the social and environmental ecology. In fact,
most of the hydropower projects are awarded by the
government simply on the basis of application for
license put by the power developers, including both
the government and the private sector. Because of
the current government process of awarding license
to power developers, the local citizens would know
about the hydropower projects in their area only
after it has been awarded, generally, without having
much say for the citizens on how the water resources
are to be utilized. This generally creates a friction
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between hydropower projects and local affected
citizens, sometimes leading to conflicts on how the
water resource is to be utilized for multiple purposes,
including, irrigation, fishing, recreational purposes,
etc. The government of Nepal through Water and
Energy Commission Secretariat is currently preparing
national strategy for water resources, and hopefully it
would devise plans and policies for equitable use of
water resources among different usage of water both
for local citizens whose livelihood depend upon water
resources and also for the broader economic growth
of the country.

Challenges of implementing environmental
assessment reports

All hydropower projects of over 1MW, based on
existing environmental protection laws, have to
prepare environmental assessment (EA) reports
— Initial Environmental Examination (IEE) for
projects below 50 MW capacity and Environmental
Impact Assessment (EIA) for projects having
capacity of over 50 MW. However, it is used by
most of the hydropower projects simply to fulfill
the government’s legal requirements rather than
for information dissemination to the public. These
practices clearly undermine public participation
both during the EA preparation phase and also in the
information dissemination stage, making EA process
highly ineffective.

This EA report is a major tool for citizen engagement
in hydropower and infrastructure projects, and
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sometimes the only formal mechanism for citizens
to engage with the power producers at different
stages of hydropower development process -
before construction, during construction and after
construction. It is also important as it specifies the
potential impacts of hydropower on the environment
and the society, the mitigation measures to be adopted
by the project developer and the benefits that affected
citizens would receive. Failure of proper citizen
engagement and lack of information sharing with
the affected citizens can raise animosity among the
affected citizens and can have severe adverse impacts
on the hydropower projects.

One of the major reasons for the ineffectiveness of the
EAprocess is the limited participation of stakeholders.
Hydropower projects fulfill their legal requirement if
it holds a single public hearing. It may be enough for a
small project that covers a few villages, but for projects
that extend to larger geographic areas, sometimes in
more than one district, single public hearing may not
get participants from diverse geographic areas as
travel times can go beyond a single day to reach the
public hearing site.

Other reason is the inaccessibility of EA reports to
general public. It has been only a couple of years
that some EIA reports are available in selected public
libraries in Kathmandu valley, but again these are
inaccessible to citizens residing around project areas.
Even for those who have access to these reports have
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limited technical capacity and language skills to
understand the sophisticated EA documents.

Other major challenge in implementation of EA
reports is the absence of monitoring mechanisms to
see whether the social and environmental mitigation
strategies mentioned in the approved reports are
actually implemented. In absence of environmental
inspectors to monitor the implementation of EA
reports, it is up to the power developer to decide what
is to be implemented unless there is strong citizen
demand to implement it.

Hence, for effective EA reports, it is necessary to
have extensive citizen engagement, proper sharing
of information, accessible and understandable EA
reports and designated monitoring mechanism to
ensure proper implementation of EA reports. If EA
process can be effectively conducted, it can also be
a mechanism, as required by the ILO convention
169, for providing Free, Prior and Informed Consent
(FPIC) to the local affected citizens.

Moratorium on development

One of the severe concerns for human rights due
to government decisions is the moratorium on all
development activities in the project-affected areas of
the hydropower projects, especially the large storage
projects. In simple words, it is a ban on construction
of any physical infrastructure in project-affected
villages by stopping all types of funding, including
the government budget. It does not have immediate
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impact if the proposed hydropower project undergoes
construction within a few months of enforcing a
moratorium and provide proper compensation and
resettlement packages, but if it goes on for extended
period of several years, like for about 20 years in
West Seti hydropower project, it will severely impact
the human development index of the area. In absence
of proper shelter and associated infrastructures such
as electricity and water supply during the moratorium
phase, there is high probability that it pushes many
vulnerable populations to extreme poverty.

While moratorium on development activities can be a
push factor for moving the affected citizens out of the
project area, it can have adverse impact if prolonged
for many years. Therefor moratorium on development
should always be accompanied by compensation
and resettlement activities to ensure that people can
continue their livelihood and move out of poverty
without having to wait for longer periods of time.

Project-citizen interface

In absence of elected local governments, there are
multiple claims of representation from the local
citizens to negotiate various development benefits
with the hydropower projects. In most of the cases it is
manifested as a “concerned committee” or “struggle
committee”, mirroring the practices of ad hoc local
governance mechanism, also popularly known as “all
party mechanism’. Sometimes this committee can
be highly favorable for power producers in engaging
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with local citizens, while in other instances, it can be
a major local hurdle for hydropower development.
As there are no set rules for formation of such
committees, it is mostly the political elite that claim
to represent the local citizens, without any clear
mandate, like through election. In order to ensure that
these committees are not captured by limited political
elites for their personal benefits, it is necessary to
devise a mechanism for inclusive and accountable
concerned committee, possibly through election from
among the affected households.

Impacts of hydropower development

Compensation of physical asset only

Hydropower projects will have some impact on the
environment and people living around the project.
Some people may have to give away their land and
property for construction of hydropower projects. By
the laws of Nepal, the government can acquire any
land for public purposes by giving compensation of the
property to be acquired. However, the compensation
is only given for the physical assets, e.g. land, house,
crops, plants, etc. and not for other cultural, social and
economic values associated with it. This may highly
disrupt the social and cultural fabric of the society
impacted by the projects.

For small private power producers compensating
beyond physical assets may make their project
unfeasible, but considering the loss of the affected
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family it may have severe impacts on the culture,
livelihood and income. Again, even it there are no
specific rules of practices, questions like, how should
the affected be compensated — land for land, or money
for land, and how long should the projects give to the
affected families to leave their land after providing
compensation should be well thought of to ensure
that the affected citizens have options to choose from
and enough time to adjust to the new environment.

Differences in the “fair value of property

In many hydropower cases, for the purpose of
compensation, there still remains a difference in
what the “fair value” of land should be between
government, hydropower projects and local affected
citizens. In practice, there is a difference between the
private hydropower projects and public (primarily
owned by government/NEA) hydropower projects in
how land is acquired.

The private projects deal with landowners individually,
as if they are purchasing the land from the landowner,
without going through the general government process
of land acquisition, based on the Land Acquisition
Act. In this process as each individual landowner
can sit with the project and negotiate the land rates,
all landowners can negotiate on what they consider it
to be a fair value. But the problem with this method
is that those landowners who have good bargaining
skills can get more money and those who do not have
bargaining skill will settle for less amount, even if the
market rate for both the properties are same. So, those
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who do not know about land prices and do not have
bargaining skills will be at great disadvantage in this
process.

In the government projects, as mentioned in the
Land Acquisition Act, private land is acquired at the
land rate decided by the land acquisition committee,
formed under the chairmanship of the Chief District
Officer. Generally, citizens do not have influence over
the land rates fixed by the committee. After the rates
are announced, citizens can file their dissatisfaction,
but the final decision lies with the committee itself.
In this process land rates are same for the land with
similar characteristics, generally based on agricultural
productivity. So people know at what rates are other
landowners are getting for their land. Since there are
differences in perception of what the fair value of
land is most of the times the citizens feel that the rates
fixed by the committee is generally low, sometimes
even lower than the market rate. Therefore a scientific
way of deciding the land rate values has to be adopted
and applied uniformly across the country to ensure
that there is no difference in compensation for the
citizens and the rates should at least be equivalent to
the market rate of the property.

Compensation may not prevent impoverishment

There have been several evidences from around
the world and also from Nepal’s past projects that
compensation only may not be able to prevent
impoverishment. In Kulekhani storage project
constructed in the 1980s, the government of Nepal
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had provided compensation to the families whose
land was acquired. Some smart people were able to
utilize their compensation amount through judicious
investments in land and other productive sectors,
while many people made unproductive investment
in radio batteries, alcohol, etc. and ended up living
in poverties. Hence, authors like Michael Cernea
(2008) argue that compensation alone cannot prevent
the impoverishment of resettlers and cannot in itself
restore and improve their livelihoods. He argues that
additional financing is needed for direct investments
in resettlement with development, including the
benefit sharing mechanisms in hydropower project.

Resettlement and Rehabilitation Policy

As the government of Nepal envisions some large
storage based hydropower projects for future,
involuntary displacement to be induced by these
projects will also be large in numbers. To address some
of the major problems associated with compensation,
the government of Nepal has introduced Resettlement
and Rehabilitation Policy in 2015 to ensure that
those who are severely impacted by the hydropower
projects are resettled and rehabilitated. However,
this policy is still not supported by acts and other
legal documents to ensure that it implementable. As
the government currently envisions in its Electricity
Decade and Energy Crisis Mitigation Plan 2073 to
build 10,000MW in 10 years, with more than 50%
of the energy coming from storage projects, it is very
high time that a fair and inclusive resettlement and
rehabilitation laws are in place to ensure smooth
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Differences in national and international policies
As of current national laws, compensation is enough
to acquire private land for hydropower projects, where
as internationally funded projects though multilateral
agencies like, World Bank, IFC, Asian Development
Bank have their own social and environmental
safeguard policies that require hydropower projects to
carry out extensive work going beyond compensation
to ensuring livelihood of affected local citizens. This
difference in national and international safeguard
policies create an inequitable regime where people
affected by international projects feel that they are
well taken care of their various requirements, where
as people affected by nationally funded projects feel
that they are neglected by the developers. Because of
the non-uniform policies, many local citizens are in
dilemma as to what to expect from the developers.
After observing projects like Middle Marshyangdi
funded by KfW and ADB people in hydropower
projects people’s expectations rise as the project
has spent significant amounts in resettlement and
neighborhood development programs, among others.
The people in hydropower projects in close vicinity
of Middle Marsyangdi expect similar treatment,
even if there are no national policies that require
such resettlement or neighborhood programs. The
national power producers do not have similar fund
and capacity as its international counterparts thus
creating a mismatch between expectation and reality
the local citizens have to face.
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Hydropower projects create some impacts that cannot
be reverted back to its original status. These impacts
can only be mitigated, i.e. it can only be reduced or
minimized. There are several challenges in mitigating
impacts by hydropower projects on local communities,
some of which are given below:

No clear standards

The lack of standards in Nepal for some of the
mitigation measures in hydropower projects both in
terms of process, timing and the desired outcomes
create differences in understanding between the local
communities and hydropower projects. E.g. there is
no standard as to when the explosives can be used
for tunneling. If it is carried out in the afternoon it
disturbs the schools and offices, where as if it is carried
out at nights it affects the sleep of people. Other
example is: if there is dust on the road, how to decide
whether it is time to water the roads to reduce the
dust. Since there are no standards, it depends upon the
interpretation of the developer and the local citizens.
If both have same interpretation, both the parties are
satisfied and projects can run smoothly, but if there
are differences in interpretation, it is highly likely that
conflicts would arise. Hence, a good practice would
be to have discussions and dialogues between the
parties before the interventions are made to develop
common understanding between the project and local
communities.
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Difficulties of compliance

Where there are standards for mitigation measures, it
is difficult for making hydropower projects comply
with such standards. One of the major reasons for his
is the lack of monitoring by the government officials.
Despitethe legal provision of environmental inspectors
for monitoring activities mentioned in the EA reports,
no government body goes to the hydropower projects
to monitor it. Therefore in many hydropower projects,
it is uncertain whether the hydropower projects
comply with standards like, leaving 10% of water
discharge (e-flow) in the river, plantation of number
of trees as mentioned in the EA reports, etc. Only if
there are proper monitoring mechanisms hydropower
projects can be held accountable to comply with the
mitigation measures proposed by the projects in their
EA reports.

Difficulties in assessing non-tangible impacts

While tangible impacts can be easily measured and
standards can be set, intangible impacts are one of
the most difficult ones to deal with, e.g. the cremation
ghats on the riverbank. Only the water in the river
can be measured, but the social, cultural religious
and emotional values associated with the cremation
process and its association with the river water
cannot be measured. Hydropower projects, even if it
releases 10% of the e-flow, it may not give the desired
ambience for the cremation process. Hence some
hydropower projects may have to halt their projects
by allowing full flow of water in the river to address
the needs of local communities to satisfactorily carry
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Other example of intangible impacts can be on fishing.
There is always a challenge to rehabilitate indigenous
fishing communities affected by hydropower power.
Hydropower projects, like Middle Marshyangdi has
rehabilitated indigenous Bote, a fishing community
by creating ponds for fishing. Though fishing is
common whether it is running river or pond, but for
someone who has been fishing on running river water,
fishing in a pond is totally different experience.

Sharing Community Benefits

As briefly discussed earlier, to address the adverse
impacts that hydropower projects generates,
compensation and mitigation measures may not
be enough to ensure sustainable livelihood of local
affected communities. In addition to the compensation
and mitigation, hydropower projects have to design
a commensurate benefit sharing mechanism so that
those who are directly affected by the project gets
equitable benefits for impacts that they suffer. Below
are some of the benefit sharing mechanisms (Shrestha
et al., 2016) practiced in Nepal and the issues and
challenges associated with it.

The royalty mechanism

The royalty mechanism is one of the formal
mechanisms of distributing revenue from hydropower
projects back to the districts where hydropower
projects are located. Based on the hydropower
royalty guidelines, the government collects two types
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of royalty—based on installed capacity and based on
energy produced-from hydropower plants. It keeps
50% of the collected amount for national treasury and
distributes rest of the 50%-12% to the district in which
hydropower is located and 38% to the districts of the
development region where the hydropower is located.
The royalty money that goes to the district has to be
prioritized for electrification purposes within the
district. This mechanism is lauded by many and has
been exemplary for other counties as well. The only
issue that this mechanism has is that the money goes
up to the district level, but does not go the village
where the hydropower project is located.

As Nepal moves into new federal structure, the
geographic units used for distributing royalty will
change. Along with changes are needed in this
mechanism so that some amount of royalty goes
directly to affected villages. Only then the affected
communities will feel that the revenues from the
hydropower project are benefitting those who are
directly affected by the project.

Equity investment

Equity investment in hydropower project is fairly
complex mechanism that represents i) a financial
strategy to raise the equity from local communities and
ii) social strategy - to obtain social license to operate
hydropower projects, to provide partial ownership
to local communities, and to share benefits of the
project. This mechanism is very unique to Nepal and
is in transformative stage in understanding risks and
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benefits associated with the shares being offered to
local citizens. If the hydropower project is managed
properly, it will provide benefits to the locals who
buy shares, but at the same time it can be risky if the
project does not operate efficiently as designed.

Given the recent craze for hydropower shares, there
is general assumption that hydropower is a profitable
endeavor. Hence, even the poor people are taking
loan to buy hydropower shares. However, this type of
practice can be risky if the projects are not operated
properly or in case it encounters a disaster. If the
project fails, it will affect poor and vulnerable families
from financial risks. If hydropower shares are to be
used as a social strategy for local participation, the
government may have to devise ways to protect the
most vulnerable from the financial risks of shares.

Employment and training

Hydropower projects prefer local skilled and non-
skilled people for employment during construction
phase of the project and at the same time there is
high demand for jobs from the locals. Because of
the mis-match of available jobs and the applicants,
Hydropower projects have difficulty finding skilled
manpower from among the locals and have to employ
most of the locals as labors.

Despite a great opportunity to engage local citizens
in job trainings and employment, there are issues
of fairness in selection of candidates, where the
probability of getting a job may be related to the
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relationship with the project officials. Sometimes
it is the low wage that discourages local citizens
from getting jobs in hydropower projects. In some
instances, those who get the jobs do not work
properly and only demand wages, giving problems to
hydropower projects.

Developing proper rules and regulations of how
the employment and training opportunities will be
administered in hydropower projects is necessary for
defining how the engagement of local communities
will be in the projects.

Community development and local infrastructure
Generally referred to as Corporate Social
Responsibility (CSR) by many of the hydropower
projects, the community development and local
infrastructure  building activities are slightly
confusing in many projects as to whether it is part of
the social mitigation plan or the benefit of the project.
Yet, it provides affected rural communities with much
needed social and physical infrastructures, like roads,
health post, schools, etc. In addition to the provisions
in EA reports, the government’s recent Energy
Crisis Mitigation Plan specifies 0.75% of the total
hydropower cost for less than 100MW size projects
and 0.5% of the total hydropower cost for more than
100MW size projects to be allocated for community
development activities.

Overall the idea of community development in itself
is a great concept. However, the challenges exist in
terms of engaging local communities, like, how to
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create prioritized list for the infrastructure projects,
how to ensure representation of local communities in
decision-making, etc.

Environmental enhancements

Based on existing lawas, it is unclear on how the
benefits of environmental enhancements will reach
to the local communities in hydropower projects.
The government in previous year had Payment for
Ecosystem Services (PES) revenue panned, but with
the recent removal of PES the by the Government of
Nepal, the budget for local environmental protection
will be derived from the royalty amount. Hence,
local communities will have to seek additional
support beyond hydropower projects to engage on
environmental protection and enhancement issues.

Way forward: Sustainable Development
As Nepal plans to graduate from and underdeveloped
country to a developing county in next few years,
energy is a basic pre-requisite. In a country full of
water resources, Nepal has to tap into its potential of
hydropower to produce energy to fulfill it demands.
However in an effort to maximize economic benefits,
it may have to compromise on some of the social and
environmental benefits. As we have discussed earlier,
hydropower projects can have adverse impacts
on environment and local communities and yet at
the same time it can also provide local community
benefits. As Nepal build’s hydropower plants, the
questions for all of us to think are:

e How can negative impacts of hydropower
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development be addressed to ensure that their
livelihoods are sustained?

e How can benefits derived from hydropower
projects be shared with affected communities
in a fair and equitable manner?

For sustainable development of hydropower projects,
a constant dialogue between all stakeholders is a
must. Within these dialogues, there is a need to figure
out how to derive benefits from hydropower projects
properly by addressing the adverse impacts that it
may have on local communities. As we move ahead
with the development, no one should feel that they
are left behind in attaining ovearall social, economic
and environmental goals.
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Annex II: Officially recognised indigenous
communties in Nepal

1. Kisan

2. Kumal

3. Kushwadiya
4, Kushunda

5. Gangai

6. Gurung

7. Chepang

8. Chhantyal

9. Chhairotan
10.  Jirel

11.  Jhangad

12.  Dolpo

13.  Tangbe

14.  Tajpuriya
15.  Tamang

16.  Tingaunle Thakali
17.  Topkegola
18.  Thakali

19.  Thami

20.  Tharu

21.  Thudam

22.  Danuwar
23. Darai

24.  Dura

25.  Dhanuk (Rajbanshi)
26.  Dhimal

27.  Newar
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28.  Pahari

29.  Free

30. Bankariya

31. Baramo

32. Bahragaunle
33. Bote

34. Bhujel

35. Bhote

36. Magar

37. Majhi

38. MarphaliThakali
39. Mugali

40. Meche (bodo)
41. Yakkha

42. Rai

43. Raute

44, Rajbansi (Koch)
45, Rajhi

46. Larke

47. Limbu

48. Lepcha

49, Lhopa

50. Lhomi (Shingsawa)
51. Walung

52. Byasi

53. Sherpa

54, Satar (Santhal)
55. Siyar

56. Sunuwar

57. Surel

58. Hayu

59. Hyolmo
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XGH /qHEF qi=d

HHA ATTA-ATHIS ATITLTET q9T Rremaeieg afaa=n g1 |

AT TS TAA TR & |
e BreaTe TUTd ATTGATHT STAST HETH ST JATeTeT & |

TEA ATHI TITART ATGATHET T ATHE ATTRR FEIT Ficbel
THE (TG (e & |

T fewirm e Rretr AeArargest geatea & |

oo~ NS o o N o o
[GA3T RHIX Ul qUTAR] ATATHIg bl HIAT AT R I
Alhd THE (ATE)FT IITAE & |

T7E FHraedl Aleardl Afadr Atqa=r g |

ARTAV FBTET FHAT AEAT AdT ATAFIABT HATATHT T4
g |

| T2 AuTaEr Arfeardie®al AT AR TrI=T i
THE (ATGHT)FT HETEAE B |

ATAT ATTRT FETT ATHAT TAT LT [ahT AeATAT BT
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AT 3BT A IR T I AATAAR] ITH[
gl

ST AT S AATART ANCATHGERT AT ATTFR FFaedl
Alhd THE (ATE)FT AAE & |

9T T ¥l TOTETHT AT EEH AT ATTFR Fr=d] qlehel

JHE (ATEf9)#T |qfaa & |

giear FqaTelr AT AFAATTFR  ATANTHAT - AT AR
Al ®IAT FRATR B |
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